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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 95-8502

D. C. Docket No. 1:94-CR-386-OCDE

UNI TED STATES OF AMERI CA,
Plaintiff-Appell ee,

ver sus

JOHN M LONG JR.,

Def endant - Appel | ant .

Appeal fromthe United States District Court
for the Northern District of Georgia

(Sept enber 16, 1997)

Bef ore TJOFLAT and ANDERSON, Circuit Judges, and NANGLE*, Seni or
Circuit Judge.

*Honor abl e John F. Nangle, Senior U S. District Judge for the
Eastern District of Mssouri, sitting by designation.



TIJOFLAT, Circuit Judge:

Following a plea of guilty to a violation of 21 U S.C. 8§
1791 (1994),"' the district court sentenced the appellant, John
Long, to a termof inprisonnment and inposed a fine. He appeals
his sentence, challenging both the termof inprisonnent and the
fine. We find no error in the inposition of the fine, but
conclude that Long’s challenge to his prison termhas nerit. W
therefore vacate that portion of his sentence and renmand the case

for further proceedi ngs.

l.

The parties do not dispute the facts of this case. Wile
enpl oyed as a food service foreman in the United States
Penitentiary-Atlanta, Long was arrested while attenpting to carry
85.1 grans of cocaine into the prison. A two-count indictnent
charged himw th possession with intent to distribute a narcotic
controll ed substance in violation of 21 U S.C. § 841 (1994)
(“Count 1”7), and with attenpting to provide cocaine to an inmate
in a federal prison in violation of 18 U . S.C. § 1791 (1994)

(“Count 11"). Pursuant to a negotiated plea agreenent, Long pled

"' Section 1791, “Providing or possessing contraband in prison,”
states, in pertinent part,

(a) Ofense.--Woever--
(1) in violation of a statute or a rule or order issued
under a statute, provides to an inmate of a prison a
prohi bited object, or attenpts to do so . . . shall be
puni shed as provided in subsection (b) of this section.

18 U.S. C. 1791 (1994).



guilty to Count Il, and Count | was dism ssed. A Presentence
| nvestigation Report (“PSR’) was prepared.
According to the PSR, Long’ s base offense | evel was

prescri bed by United States Sentencing Comm ssion, Quidelines

Manual , 8 2P1.2 (Nov. 1, 1994). In determning Long’ s offense

| evel, the PSR recommended an enhancenent of two points for abuse
of a position of trust under section 3B1.3,° and recommended a
reduction of three points for acceptance of responsibility under
section 3EL1.1. The PSR also found that Long was able to pay a
fine. Gven Long’s crimnal history category of |, these
recomendati ons yi el ded an offense | evel of 25, a sentence range
of 57 to 71 nonths inprisonnment, and a fine range of $10,000 to
$100, 000.

Long objected to the PSR s recomendati on of a section 3Bl.3
enhancenent and to the PSR s finding that he was able to pay a
fine. On April 13, 1995, the district court, however, adopted
the PSR s guideline conputation and sentence range. The court
sentenced Long to 57 nonths of inprisonnent and three years of
supervi sed rel ease, inposed a fine of $2,000, and ordered himto

pay a special assessment of $50.°

Z Section 3Bl1.3 provides, in relevant part:

| f the defendant abused a position of public

or private trust . . . in a manner that

significantly facilitated the comm ssion . .
of the offense, increase by 2 levels. This

adj ust rent may not be enployed if an abuse of

trust . . . is included in the base offense

| evel or specific offense characteristic.

U S.S.G § 3B1.3 (1994).

® Long does not chal |l enge the special assessnent.



.
The parties do not dispute that the starting point for
determ ning Long's offense level is section 2P1.2. That
gui del i ne states:

8§ 2P1. 2. Provi di ng or Possessing Contraband in Prison

(a) Base Ofense Level:

(1) 23, if the object was a firearm or
destructive device.

(2) 13, if the object was a weapon (other than
a firearmor a destructive device), any object that
m ght be used as a weapon or as a neans of facilitating
escape, ammunition, LSD, PCP, or a narcotic drug.

(3) 6, if the object was an al coholic beverage,
United States of foreign currency, or a controlled
substance (other than LSD, PCP, or a narcotic drug).

(4) 4, if the object was any ot her object that
t hreatened the order, discipline, or security of the
institution or the life, health, or safety of an
i ndi vi dual .
(b) Specific Ofense Characteristic

(1) If the defendant was a | aw enforcenent or
correctional officer or enployee, or an enpl oyee of the
Department of Justice, at the tinme of the offense,
i ncrease by 2 | evels.
(c) Cross Reference

(1) |If the defendant is convicted under 18 U. S. C.
8§ 1791(a)(1) and is punishable under 18 U. S.C. § 1791
(b)(1), the offense level is 2 plus the offense |evel
from8 2D1.1, but in no event |less than |evel 26.
US S G 8§ 2P1.2 (1994).
The parties al so agree that subsection (c) applies to Long
because he was convicted under section 1791(a)(1) and was
puni shabl e under section 1791(b)(1). See U S. S.G § 2P1.2(c)(1).

The parties do not dispute that the court nust therefore look to



the drug quantity table found in section 2D1.1, which provides a

base offense |l evel of 16 for Long. See generally U S S .G 8§

2D1. 1(c)(12) (providing a base offense |level of 16 for unlawully
possessing with intent to distribute “[a]Jt |least 50 G but |ess
than 100 G of Cocaine.”)

At this point, the parties' readings of the guidelines
di verge. Long argues that the district court erred in applying
t he enhancenent for abuse of trust under section 3B1.3 for three
reasons. First, he argues, the application of the special
of fense characteristic under section 2P1.2(b) precluded the 3Bl1.3
enhancenent. Second, the guidelines required the court to make
al | adjustnents under Chapter Three of the Guidelines to the
| evel prescribed by the drug quantity table before it determ ned
whet her that | evel exceeded the mninmum/|evel of 26 provided in
section 2P1.2(c). Finally, Long argues that he did not occupy a
“position of trust,” and therefore the 3Bl1.3 enhancenent did not
apply to him The Governnent responds that the district court
properly conputed Long's offense level by finding, first, that
his base offense | evel was 26 because the |evel determ ned from
section 2D1.1(c)(12) was |l ess than 26, and then applying the
Chapter Three adjustnents (under sections 3B1.3 and 3El.1) to

t hat base of fense level to reach an offense | evel of 25.

A
Long first argues that the court cannot apply a 3Bl1.3

enhancenment to him because it has already applied section



2P1.2(b)(1) to him Section 1Bl1.1(b) instructs the sentencing
court to “[d]eterm ne the base offense | evel and apply any
appropriate specific offense characteristics contained in the

particular guideline in Chapter Two in the order listed.”

US. SG 8 S 1Bl1.1(b) (enphasis added). Long argues that this
instruction required the sentencing court to apply subsections
2P1.2(a) and (b) before it applied subsection 2P1.2(c). Long
then points to the application note for section 2P1.2, which
provi des that a court shall not make a section 3Bl.3 enhancenent
where it has already made an enhancenent under section
2P1.2(b)(1). See US. S.G 8§ 2P1.2, cooment. (n.1l). Thus, Long
contends, the district court erred in applying a 3B1.3
enhancenent .

Long's interpretation of these sections would have nerit in
light of the application note cited supra, but for the fact that
section 2P1.2(b) sinply has not been applied to him The PSR
clearly recommended no enhancement under subsection (b), and the
transcript of the sentencing hearing indicates that the court
accepted this recommendati on, over Long' s objection, and did not
make a section 2P1.2(b) enhancenent.

W note that the court's substitution of the 3B1.3
enhancenent for the 2Pl.2(b) enhancenent appears to have been
error, however, because the 2P1.2(b) enhancenent is for a

speci fic offense characteristic and nust be applied if the facts



of the case warrant it. See U.S.S.G § 1B1.1(b).* The plain
terms of 8 2P1.2(b) appear to apply squarely to this case, and we
see no reason why the district court should not apply that

enhancenent on renmand.®

B.

Long al so argues that the district court erred by applying
t he section 3B1.3 enhancement at the wong point in the
cal cul ation of Long's offense level. Long contends that, under
section 2P1.2(c), all Chapter Three adjustnents nust be nade to
the offense | evel found by application of the drug table in
section 2D1.1 prior to the determ nation of whether that |evel
exceeds the m nimum of fense | evel of 26 provided for in section
2P1.2(c). Under Long's approach, his offense | evel would be 2
(fromsection 2P1.2(c)) + 16 (fromsection 2D1.1(c)(12)) + 2 (for
section 3Bl.3 enhancenent for abuse of position of trust) - 3
(for section 3E1.1 reduction for acceptance of responsibility) =

17. Because this level is less than 26, Long's offense |evel

* As we explainin part I1.C, infra, the district court

al so erred in applying the enhancenent under 8§ 3Bl1.3 for abuse of
a
position of trust.

® The fact that § 2P1.2(c) may be applicable to Long does
not change this conclusion. See, e.qg., United States v. Cruz, 58
F.3d 550, 554 (10th Cr. 1995) (observing that “[t] he increase of
2 level s under § 2P1.2(b) for being a correctional officer does
not turn upon the type of prohibited object involved,” and that
therefore the increase could be applied to a base offense | evel
determ ned under § 2P1.2(c)).




woul d be 26.° See U.S.S.G § 2P1.2(c).
The Governnent counters that the court shoul d make such
Chapter Three adjustnents only after it determ nes whether the
| evel fromsection 2Dl.1 exceeds section 2P1.2(c)'s mninmmlevel
of 26. Under the Governnent's approach, the district court
applied the guidelines properly: 2 (fromsection 2P1.2(c)) + 16
(fromsection 2D1.1(c)(12)) = 18. Because this is |less than 26,
then 26 is the base offense level. The Chapter Three adjustnents
are then made to reach the final offense level: 26 + 2 (for
section 3Bl.3 enhancenent) - 3 (for section 3El.1 reduction) =
25.
I n support of his argunent, Long cites subsections (b)(1)
and (d) of section 1Bl1.5, which provide:
(b)(1) An instruction to use the offense |level from
anot her offense guideline refers to the
of fense level fromthe entire offense
guideline (i.e., the base offense |evel,
speci fic offense characteristics, cross

references, and special instructions), except
as specifically provided [herein].

® This offense level is actually higher than the |evel of

25 that the district court actually used. If we agreed with
Long's argunent here but concluded that he did occupy a position
of trust, he would clearly be worse off than he was prior to his
appeal. Long was sentenced to 57 nonths inprisonnent, which
falls below the range of 63 to 78 nonths provided by the
gui delines for a defendant with an offense | evel 26 and cri m nal
history category I. See U S.S.G ch. 5 Pt. A sentencing table.
Long's brief does not recognize this possibility; instead,
it inplicitly suggests that the enhancenent shoul d be made prior
to the conparison with 26, and that the reduction should be nade
after the conparison; this approach would yield a | evel of 23.
Long presents no authority and no reason for this approach, and
we therefore reject it.



(d) A reference to another guideline under

subsection (a) or (b)(1) above may direct

that it be applied only if it results in the

greater offense level. |In such case, the

greater offense | evel nmeans the greater fina

of fense level (i.e., the greater offense

| evel taking into account both the Chapter

Two offense | evel and any applicabl e Chapter

Three adj ustnents).
US S G 8§ 1B1.5 (1994). Long argues that these two subsections
apply to section 2P1.2(c) and direct the district court to make
all Chapter Three adjustnents before determ ni ng whet her offense
| evel found in section 2D1.1 exceeds 26. The Government contends
that the |anguage regarding “offense level” in section 2P1.2(c)
shoul d be read as “base offense level,” and that the general
application instructions found in section 1B1.1 apply rather than
those found in section 1B1.5. Under this reading, the district
court properly made Chapter Three adjustnents to a base offense
| evel of 26, after determning that 2 plus the base offense | eve

from§8 2D1.1, 16, is less than 26. W agree with the Governnent.

Nei t her section 1B1.5(b)(1) nor section 1Bl1.5(d) support
Long's readi ng of section 2P1.2. First, section 1B1.5(b)(1) does
not nention Chapter Three enhancenments. The focus of that
subsection is on the Chapter Two el ements which nake up the
of fense level: “the base offense |evel, specific offense
characteristics, cross references, and special instructions.”
US S G 8§ 1B1.5(b)(1). Thus, this subsection offers no support
for Long' s reading.

Simlarly, section 1Bl1.5(d) does not dictate the result that



Long urges. That subsection applies, by its plain terns, only to
cross references which direct that the referenced guideline shal
“be applied only if it results in the greater offense |evel.”
US S.G 8§ 1B1.5(d). Once again, Long m sreads section 2P1.2(c).
The cross-reference contained in section 2P1.2(c) is sinply not
the sort of cross reference described in section 1B1.5(d).
Subsection 2P1.2(c) sets a floor: it directs that the offense
| evel determ ned under section 2D1.1 is applied only where the
of fense level found in that section, increased by two |evels,
yields a level of 26 or higher. See U S.S.G § 2P1.2(c).

In contrast, Section 2J1.2 provides an exanple of the type
of cross-reference to which section 1B1.5(d) clearly applies.

That section provides:

2J1. 2. bstruction of Justice

(a) Base Ofense Level: 12
(b) Specific Ofense Characteristics

(1) If the offense involved causing or threatening
to cause physical injury to a person, or property
damage, in order to obstruct the adm nistration of
justice, increase by 8 |evels.

(2) If the offense resulted in substanti al
interference with the adm nistration of justice,
i ncrease by 3 | evels.

(c) Cross Reference

(1) If the offense involved obstructing the
i nvestigation or prosecution of a crimnal offense,
apply 8 2X3.1 (Accessory After the Fact) in respect to
that crimnal offense, if the resulting offense |evel
IS greater than that determ ned above.

US S G 8 2J1.2 (enphasis added). As the enphasized | anguage in

10



section 2J1.2 indicates, the cross-referenced guideline wll
apply only if it is greater than the |evel determ ned by
appl i cation of subsections 2J1.2(a) and (b).’ In short,
subsection 1B1.5(d) sinply does not apply to section 2P1. 2.

This reading is not only supported by the terns of the
guidelines, it is also the only readi ng which nmakes any sense.
Applying the instruction found in section 1B1.5(d) to section
2J1.2 is appropriate. 1In a case where the cross reference may
apply, the district court conputes the final offense |evel under
(a) and (b) (including Chapter Three adjustnents) and then
conputes the final offense |evel under the referenced section,
2X3.1 (al so including Chapter Three adjustnments). See U S.S.G 8§
2J1.2(c). Section 2J1.2(c) directs the court to conpare these
two results, and apply the greater |level as the final offense
| evel. The key point is that both | evels are shaped by any
appl i cabl e Chapter Three adjustnents.

Applying section 1B1.5(d) to section 2P1.2 as Long argues
woul d result in a sentence that does not take Chapter Three
adj ustnments into account in a |large nunber of cases. Under
Long' s approach, the final offense |evel (including Chapter Three
adj ustnments) is conputed under section 2P1.2. This level is the
defendant's final offense level only if it exceeds 26; if not,
the final offense level is 26. Thus, in a |arge nunber of these

cases, the final offense |level wll be 26, regardless of the

" Section 2D1.12, cited in part Il.A supra, provides an
addi ti onal exanple of a cross reference to which subsection
1B1.5(d) applies.

11



appl i cabl e Chapter Three adjustnents.

A brief exam nation of the consequences of Long's
interpretation convinces us that our reading is correct.
| magi ne two defendants, X and Y. X seeks to sell cocaine inside
a federal prison. He arranges to purchase cocai ne outside the
prison and has nmade contact with several inmates who will sell
the cocaine for himinside the prison. He approaches Y about
carrying the cocaine into the prison. Y is caught attenpting to
enter the prison with 85 grans of cocaine and X and Y are
arrested. Y immediately confesses his role, pleads guilty, and
provi des assistance to | aw enforcenent personnel. X refuses to
cooperate with | aw enforcenent personnel and testifies falsely at
his trial.

In this hypothetical case, Y has a strong argunent that he
is entitled to two Chapter Three reductions: three |evels under
section 3E1.1 for acceptance of responsibility and two | evels
under section 3Bl.2(b) for being a mnor participant. Under
Long's reading, Y's offense | evel under section 2P1.2 would be 2
(fromsection 2P1.2(c)) + 16 (fromsection 2D1.1(c)(12)) - 3 (for
section 3E1.1 reduction) - 2 (for section 3Bl.2(b) reduction) =
13. On the other hand, two Chapter Three enhancenents arguably
apply to X2 four levels under section 3Bl.1(a) for being an
organi zer or |eader of the crimnal activity, and two |evels
under section 3Cl.1 for obstructing the adm nistration of
justice. H's offense |level under Long's interpretation is

therefore 2 (fromsection 2P1.2(c)) + 16 (from section

12



2D1.1(c)(12) + 4 (for section 3Bl.1(a) enhancenent) + 2 (for
section 3Cl.1 enhancenent) = 24. In each case, the m ni num

of fense | evel under section 2P1.2(c) would operate, and each

def endant woul d have a final offense |evel of 26. Chapter Three
adjustnents are designed to avoid precisely this result:
virtually the sanme treatnent for two defendants whose cul pability

and renorse differ markedly. See generally United States v.

Werlinger, 894 F.2d 1015, 1018 (8th Cr. 1990) (“The Sentencing
Comm ssion clearly intended the adjustnents under Chapter Three
of the Guidelines to take into account circunstances that, for
sent enci ng purposes, aggravate or mitigate the seriousness of the
of fenses categorized in Chapter Two.”) There is no indication

that section 2P1.2(c) intends this result.

C.

Long nakes a final argunent on this first issue: that
section 3Bl.3 does not apply to himbecause he did not abuse a
position of trust. The two |evel enhancenent under section 3Bl.3
applies to Long only if he (1) occupied a position of trust, and
(2) this position of trust significantly facilitated the

commi ssion or conceal nent of his offense. See United States v.

Kummer, 89 F.3d 1536, 1547 (11th G r. 1996). Long contends that
t he governnent here has not shown the first elenment; he

acknow edges that the Bureau of Prisons “trusted” himin the
col l oqui al sense but argues that he did not occupy a “position of

trust” as that termis defined by § 3B1.1. The Governnent

13



counters that Long occupied a position of trust because prison
officials did not search Long when he entered the prison; when
Long attenpted to bring drugs into the prison, he abused this
position of trust.

We hold that Long did not occupy a “position of trust” as
section 3Bl1.3 defines that term The Governnent's readi ng woul d
extend to virtually every enpl oynent situation because enpl oyers
“trust” their enployees. The application note to section 3Bl.3
clearly indicates that the guideline does not intend coverage
t hi s broad:

“Public or private trust” refers to a position of
public or private trust characterized by professional
or managerial discretion (i.e., substantial

di scretionary judgnent that is ordinarily given

consi derabl e deference). Persons hol ding such
positions ordinarily are subject to significantly |ess
supervi sion than enpl oyees whose responsibilities are
primarily non-discretionary in nature. . . . This

adj ustnment, for exanple, would apply in the case of an
enbezzl ement of a client's funds by an attorney serving
as a guardi an, a bank executive's fraudul ent | oan
schene, or the crimnal sexual abuse of a patient by a
physi ci an under the guise of an exam nation. This

adj ust rent woul d not apply in the case of an

enbezzl ement or theft by an ordinary bank teller or
hotel clerk because such positions are not
characterized by the above-described factors.

US S G 8 3B1.3, comment. (n.1) (enphasis added). See also

United States v. West, 56 F.3d 216, 220 (D.C. Gr. 1995) (noting

that “the commentary's focus on positions characterized by

prof essi onal or managerial discretion places a significant limt
on the types of positions subject to the abuse-of-trust
enhancenment”).

To the extent that Long had any discretion in carrying out

14



his duties as a food service foreman, the Governnent has fail ed
to denonstrate that Long exercised that discretion to bring
cocaine into the prison. Instead, the Governnent points to the

fact that, as an enployee of the prison, Long could enter the

prison w thout being searched. The prison extended this same

| evel of trust to all prison enployees. The Governnent argues,

t herefore, that an enhancenent for an abuse of a position of
trust would apply to any Bureau of Prisons enployee who brought
cocaine into the prison. The application note cited above

i ndi cates that section 3Bl1.3 sinply does not extend to every
enpl oynment situation. Accordingly, we hold that the district
court erred in applying a two-1evel increase under section 3B1.3

to Long's offense |evel.

[l
Long contends that the district court erred in inposing a
$2,000 fine without making explicit findings as to his ability to
pay a fine. Long clains that he is indigent and | acks the
ability to pay a fine. As evidence for this, Long points to the
fact that court-appointed counsel represented himat trial,®? that
he nust pay $700 per nmonth in child support, and that, given his

felony conviction, he is unlikely to be able to return to his

8 Al though we acknow edge that the representation of Long

by appoi nted counsel may indicate his inability to pay, see
US S G 8 5EL.2, comment. (n.3), that fact is not determ native.

15



pre-convi ction earning capacity.?®
We affirmthe district court's inposition of a fine of
$2,000 in this case. W review a fine set by the district court

for clear error. United States v. Lonbardo, 35 F.3d 526, 527

(11th Gr. 1994). Section 5El.2(a) provides that “[t]he court
shall inpose a fine in all cases, except where the defendant
establishes that he is unable to pay and is not likely to becone
able to pay.” Gven Long's offense |evel of 25, the guidelines
required the district court to inpose a fine of between $10, 000
and $100, 000, see U S.S.G 8 5E1.2(c)(3), unless it determ ned,
inter alia, that he could not pay, and would not |ikely becone
able to pay, a fine within that range. See U S.S.G 8§ 5EL. 2(f).
The guidelines provide a list of seven factors that the court

must consider when setting a fine. See U S.S.G § 5E1.2(d)";

® Wth regard to his earning capacity, Long acknow edges

t hat he nade over $40,000 per year working at the prison. He
argues, however, that his felony conviction in this case wll
render himunable to obtain a job earning a simlar wage in the
future. He therefore suggests that the court should have
considered his inconme prior to working at the prison as the

rel evant one for purposes of determning his ability to pay. The
PSR i ndicates his income prior to working at the prison was
approxi mately $17, 000.

% Section 5E1.2(d) provides:

In determ ning the amobunt of the fine, the court shal
consi der:

(1) the need for the conbined sentence to reflect the
seriousness of the offense . . . , to pronote respect
for the law, to provide just punishnment and to afford
adequat e deterrence;

(2) any evidence presented as to the defendant's
ability to pay the fine (including ability to pay over
a period of time) inlight of his earning capacity and

16



see also Lonbardo, 35 F.3d at 528-529.

While the district court did not nake explicit findings of
fact on the record regarding Long's ability to pay, the record
clearly indicates that the district court considered Long's
current financial situation and future prospects. See id. at 530
(hol ding that where “the record contains sufficient information
with respect to the seven factors [listed in section 5E1.2(d)] to
permt us to find that the district court did not clearly err in
imposing or in setting the anount of the fine, . . . we will not
reverse nerely because the district court failed to make specific
findings on each of the seven factors”). The issue of Long’s
ability to pay a fine was raised in Long's objections to the PSR
and at the sentencing hearing. The district court departed
downward from the guidelines range of $10,000 to $100, 000 in
order to inmpose a $2,000 fine. Moreover, the court provided that

Long could pay the fine on the terns ordered by the probation

financial resources;

(3) the burden that the fine places on the defendant
and his dependents relative to alternative punishments;

(4) any restitution or reparation that the defendant
has made or is obligated to nake;

(5) any collateral consequences of conviction,
including civil obligations arising fromthe
def endant's conduct’

(6) whether the defendant previously has been fined for a
simlar offense; and

(7) any other pertinent equitable considerations.
US. S. G 8 5EL 2(d) (enphasis added).
17



office while Long serves his term of supervised rel ease. Over
the course of Long's three years of supervised rel ease, he would
have to pay |less than $56 per nonth (plus interest) to pay the
$2,000 fine. W cannot conclude that the district court was

clearly erroneous in inposing this fine on Long.

I V.

I n conclusion, we hold that the district court erred in
i ncreasing Long’s offense | evel under section 3Bl.3; thus, we
VACATE the part of Long’'s sentence calling for a term of
i mpri sonment and REMAND t he case for further proceedings. W
find no error in the fine the district court inposed, and
therefore AFFIRM that portion of the case.

AFFI RVED, in part; VACATED, in part, and REMANDED
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