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and MLLS, District Judge.

HATCHETT, Circuit Judge:

Inthis case, we affirmthe district court's decision granting
summary judgnent to CGeorgia state officials and Republican Party
officials who refused to place David Duke's nane on the
presidential preference primary ballot for the 1992 el ection.

FACTS

David Duke, a controversial political figure, sought the
Republican Party's nomnation for President of the United States
for the 1992 election. In pursuing the Republican Party

nom nation, Duke participated in presidential primaries in various

"Honorable Richard H. MIls, US. District Judge for the
Central District of Illinois, sitting by designation.



states throughout the nation.* In Decenber 1991, Georgia's
Secretary of State, Max C el and, prepared and published a |ist of
pot enti al candidates for Georgia' s presidential pr ef erence
primary.? Duke's nanme appeared on the Georgia |ist of presidential
candi dates for the Republican Party nom nation. The Secretary
submtted his initial list of presidential primry candidates to
the presidential candidate selection conmttee (Conmttee) for the
Republican Party, the conmttee that 1is responsible for
representing the Republican Party in selecting the republican
candi dat es to appear on the presidential preference primary ball ot,
according to section 21-2-193(a) of the Georgia Code.

On Decenber 16, 1991, the Commttee, consisting of Georgia's
Republ i can Party Chairperson Al ec Poitevint, Senate M nority Leader
Tom Phillips, and House M nority Leader Paul Heard, net to discuss
the Secretary's list of potential presidential candidates.
Pursuant to their authority under OC.GA 8§ 21-2-193(a), the
Conmi ttee del eted Duke's nanme fromthe |ist of potential republican

presidential candidates.® Followi ng the Comrittee's decision, the

The record shows that Duke's nanme appeared on the ballot in
republican presidential primaries in 1992 in the foll ow ng
states: Connecticut, Kansas, Louisiana, Mssachusetts, M chigan,
M ssi ssi ppi, Gkl ahoma, Oregon, Rhode Island, South Carolina,
Tennessee, Texas, and Washi ngton.

*The Secretary of State prepares a |list of potenti al
presi dential candi dates conprised of persons "who are generally
advocated or recognized in news nedia throughout the United
States as aspirants for that office and who are nenbers of a
political party or body which will conduct a Presidential
Preference Primary" in the state. O C. G A § 21-2-193(a).

*Under Georgia |aw, "each person designated by the Secretary
of State as a presidential candidate shall appear upon the ball ot
of the appropriate political party or body unless all commttee
menbers of the sanme political party or body as the candi date



Secretary of State published alist of presidential candi dates that
did not include Duke's nane. Prior to the January 6, 1992
statutory deadl i ne, Duke petitioned pursuant to section 21-2-193(b)
of the Georgia Code to have the Secretary of State place his nane
on the ballot. On January 8, 1992, the Commttee held a neeting to
reconsider its wearlier decision to exclude Duke from the
presidential primary preference ballot. Under the reconsideration
procedures, a single nenber of the Commttee could have voted to
have Duke's nane placed on the presidential preference primry
bal l ot and Duke's nane would have been placed on the ballot.
OCGA 8§ 21-2-193(b). No commttee nenber voted to have Duke's
name pl aced on the ballot.
PROCEDURAL HI STORY

On January 15, 1992, Duke and voters who desired an
opportunity to vote for himfiled this lawsuit in the District
Court for the Northern District of Ceorgia against the Conmttee
and Celand, as the Secretary of State and as chair of the
Conmittee, seeking a tenporary restraining order, a prelimnary
i njunction, and a permanent injunction, under 42 U.S.C. 8 1983, to
prevent the printing of primary ballots for the 1992 Georgia
republican presidential preference primary wthout Duke's nane
being listed as a candidate. |In their conplaint, the appellants
all eged that the Commttee' s decision to exclude Duke's nanme from
the primary ballot deprived them of their right to free speech

right to association, right to due process, right of equal

agree to delete such candidate's nane fromthe ballot.” O C G A
§ 21-2-193(a).



protection, right to run for office and the right to vote, in
violation of the First and Fourteenth Amendnents to the United
States Constitution. After Poitevint, chairperson of the Georgia
Republican Party, noved to intervene, the district court granted
Poitevint's notion to intervene and issued an order denying the
appellants' request for a tenporary restraining order and
prelimnary injunction. Duke v. dCdeland, 783 F.Supp. 600
(N.D.Ga.1992). This court affirnmed the decision in Duke .
Cleland, 954 F.2d 1526 (11th Gr.), cert. denied, 502 U S. 1086
112 S.C&. 1152, 117 L.Ed.2d 279 (1992) (hereinafter Duke | ).
After the plaintiffs were denied injunctiverelief, they filed
an anmended conpl aint adding an additional claimunder 42 U S.C. 8§
1983, claimng that Georgia' s statute regulating presidential
preference primary candi date selection violated their rights of
free speech, right of association, right to equal protection, right
to run for office, right to vote, and right of due process
guaranteed wunder the First and Fourteenth Amendnents to the
Constitution of the United States. Acting upon the appellees’
notion to dismss for failure to state a claim the district court
granted the appellees' notion to dismss finding that the state
statute was constitutional, the appellants did not suffer any
constitutional violations, and that no state action occurred. This
court vacated the district court's decision and remanded i n Duke v.
Cleland, 5 F.3d 1399 (11th G r.1993) (hereinafter Duke 11 ),
finding that the Conmttee was an armof the state, and therefore,
its actions constituted state action. This court remanded the case

to the district court to determne the state interest purportedly



advanced through O C.GA 8 21-2-193 and to weigh those interests
agai nst the purported burdens on the appellants' constitutiona
rights.

Onremand to the district court, the appell ees agai n noved for
summary judgnent. The district court granted the appell ees' notion
for summary judgnent finding that the state had a conpelling
interest in protecting political parties' right to define their
identity and finding that the statute was narrowy tailored to
advance the state's conpelling interest.

CONTENTI ONS

Duke and the voters contend the district court failed to
adhere to the holdings in Duke Il and Duke v. Smth, 13 F.3d 388
(11th Gr.), cert. denied, Koczak v. Smth, --- US ----, 115
S.C. 487, 130 L.Ed.2d 399 (1994) (Florida Duke ), causing it to
erroneously concl ude that Duke's exclusion fromthe ball ot was not
attributable to state action. They assert that Duke Il held that
t he excl usion of Duke fromthe primary ball ot was state action and
that the plaintiffs in that case asserted that the state action
infringed their constitutionally protected rights. Second, Duke
and the voters contend that the power of the state to exclude and
the Comm ttee's exclusion of Duke fromthe ballot failed any | evel
of constitutional scrutiny. They contend that the district court
erroneously found that the statute advanced a conpelling interest
in anarrowmy tailored manner. They also argue that the statute
actually wundermines a political party's right to define its
menbership, and that the power of the Conmmttee to exclude a

candidate fromthe primary ball ot is neither necessary nor narrowy



tailored because it violates their rights of free speech and
associ ation under the First and Fourteenth Anmendnents. Finally,
they contend that the statute allows the commttee unfettered
di scretion to exclude anyone frombeing listed on the presidenti al
primary ballot, thus frustrating the stated purpose of the statute:
that is, to allow the voters of Georgia to "express their
preference for one person to be the candidate for nom nation by his
party or body for the office of President...." OCGA § 21-2-
191.

The Comm ttee contends that the district court correctly found
that section 21-2-193(a) of Ceorgia Code is constitutional because
the state has a conpelling interest in protecting the First
Amendnent rights of political organizations to define their
identity and to select their candi dates. It contends that the
statute is narrowy tailored to achi eve that purpose. It contends
that the statute requires a unani nous decision of all three of its
menbers to exclude a candidate and allows any nenber to
unilaterally replace an excluded candidate on the ballot. The
Comm ttee also argues that the record denonstrates that Duke was
not even a menber of the Republican Party.*

| SSUES

The issues we address in this appeal are: (1) whether the
district court erred in granting sunmary judgnment to the Conmttee
finding that O C G A § 21-2-193(a) serves a conpelling interest in
a narrowmy tailored manner; and (2) whether the district court

erred i n denyi ng Duke and the voters' notions for sunmary judgnent.

“We find this contention neritless and do not address it.



DI SCUSSI ON

Qur reviewof a district court's grant of summary judgnent is
de novo. Thonpson v. Metropolitan Miulti-List, Inc.,934 F. 2d 1566,
1570 (11th Cir.1991), cert. denied, Dekalb Bd. of Realtors, Inc. v.
Thonmpson, 506 U.S. 903, 113 S. C. 295, 121 L.Ed.2d 219 (1992).
According to Federal Rule of Cvil Procedure 56(c), sumary
judgnment is appropriate when "the pleadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law." A genuine issue of material fact exists when
a reasonable trier of fact considering the record evidence could
find for the nonnoving party. Anderson v. Liberty Lobby, Inc., 477
U S 242, 249, 106 S.Ct. 2505, 2510-11, 91 L.Ed.2d 202 (1986). 1In
this appeal, we i ndependently reviewthe record before the district
court and apply the sanme standards that the district court
enpl oyed. Lee v. Etowah County Bd. of Educ., 963 F.2d 1416, 1425
(11th CGr.1992). W reviewall evidence and all factual inferences
from the evidence in the light nost favorable to the nonnoving
party. Lee, 963 F.2d at 1425.
|. State Action

In this awsuit, Duke and the voters brought their cause of
action under 42 U S.C. 8§ 1983, and therefore our initial inquiry
concerns: (1) whether the person engaged i n the conduct conpl ai ned
of was acting under color of state |aw and (2) whether the
all eged conduct deprived a person of rights, privileges or

i muni ties guaranteed under the Constitution or |aws of the United



St at es. Parratt v. Taylor, 451 U S. 527, 535, 101 S.C. 1908,
1912-13, 68 L.Ed.2d 420 (1981), overruled on other grounds by,
Daniels v. Wlliams, 474 U S. 327, 106 S.Ct. 662, 88 L.Ed.2d 662
(1986); Burch v. Apal achee Coommunity Mental Health Services, Inc.,
840 F. 2d 797, 800 (11th G r.1988), aff'd by, Z nernon v. Burch, 494
U S 113, 110 S.C. 975, 108 L.Ed.2d 100 (1990). Under the first
prong of the test, this court has previously determned that the
actions of the Commttee taken pursuant to OC GA § 21-2-193
constitute state action. See Duke v. Celand, 5 F.3d 1399, 1403-04
(11th Cr.1993). Therefore, our analysis focuses on determning
whet her genui ne i ssues of material fact exist regarding the all eged
deprivation of Duke and the voters' constitutional rights and the
state's purported interests in advancing OC G A 21-2-193, and
whet her the Commttee was entitled to judgnent as a matter of |aw
Al though this court has determ ned that the actions of the
Comm ttee constitute state action, the district court found that
the commttee nenbers' decision to exclude Duke from the
presidential primary ballot was not necessarily state action
because the committee nenbers nmade the decision in their capacity
as representatives of the Republican Party. Duke v. O eland, 884
F. Supp. 511, 515 n. 2 (N D Ga.1995). Wiile we perceive the
distinction the district court attenpts to nake regarding the
conm ttee nenbers' action taken under OC. GA 8§ 21-2-193, we
di sagree with the conclusion that a distinction exists. As this
court noted in Duke II
the statute represents a schenme whereby the state confers
| argely upon itself the raw power to choose who may or may not

be party primary candidates. Two-thirds of the conmttee's
voting nenbers are elected officials representing their



respective party. No guidelines limt their power. The
commi ttee may excl ude nationally recogni zed candi dates for any
reason or no reason at all.
Duke, 5 F.3d at 1403. 1In light of the foregoing, we disagree with
the district court's suggestion that the Conmttee's decision to
excl ude Duke was not state action, but we agree with the district
court's conclusion that the commttee nenbers also acted as
representatives of the Republican Party. W follow Duke Il in
holding that the Conmttee's decision to exclude Duke from
Ceorgia's presidential primary ballot pursuant to O C G A 8§ 21-2-
193 constituted state action.
1. Deprivation of Rights
Since we have determined that the Commttee's decision to
excl ude Duke fromthe primary ballot constituted state action, we
now assess the purported interests that Duke and the voters all eged
were infringed and the state's interests for enacting OC. G A 8
21-2-193. In our analysis, we are mndful of the Suprene Court's
t eachi ngs that
a court considering a challenge to a state election | aw nust
wei gh "the character and magnitude of the asserted injury to
the rights protected by the First and Fourteenth Amendnents
that the plaintiff seeks to vindicate" against "the precise
interest put forward by the state as justifications for the
burden inposed by its rule,” taking into consideration "the
extent to which those interests nmake it necessary to burden
the plaintiff's right."
Burdi ck v. Takushi, 504 U. S. 428, 434, 112 S.C. 2059, 2063, 119
L. Ed. 2d 245 (1992) (quoting Anderson v. Cel ebrezze, 460 U.S. 780,
789, 103 S. . 1564, 1570, 75 L.Ed.2d 547 (1983)). Although the
Suprenme Court has indicated that a flexible approach may be
necessary to determ ne the proper standard of judicial reviewto be

applied in ballot access cases, we note that when a state el ection



| aw burdens a fundamental constitutional right severely, that |aw
may survive only if it satisfies strict scrutiny; that is, it nust
be narrowmy tailored to further a conpelling state interest. Eu v.
San Franci sco County Denocratic Cent. Conmttee, 489 U. S. 214, 222,
109 S. . 1013, 1019-20, 103 L.Ed.2d 271 (1989); Duke, 5 F.3d at
1405. On the other hand, a state | aw that inposes only reasonabl e
nondi scrim natory restrictions wupon the First and Fourteenth
Amendnent rights of persons in order to further the state's
regulatory interests are generally sufficient to support the
restrictions. Burdick, 504 U S at 434, 112 S.C. at 2063-64;
Duke, 5 F.3d at 1405.
A. Duke's Interest

In this appeal, Duke asserts that the Conmttee's decision
and the Georgi a statute severely burdened his rights of free speech
and associ ation under the First and Fourteenth Anendnents to the
United States Constitution. Duke contends that because the statute
grants the commttee nenbers "unfettered discretion" to grant or
deny ballot access it is unconstitutional in that it allows the
Conmittee nenbers to exclude candi dates based on the content of
their speech. Duke argues that the statute also infringes his
right to freedom of association

We observed in Duke | that Duke does not have a right to
associate with an "unwi | ling partner,” the Republican Party. Duke,
954 F.2d at 1530. In Duke I, we found that the Commttee did not
infringe Duke's right of association because the Republican Party
has a right to "identify the people who constitute the association

and tolimt the association to those people only." Duke, 954 F. 2d



at 1531 (quoting Denocratic Party of United States v. Wsconsin,
450 U. S. 107, 101 S.C. 1010, 67 L.Ed.2d 82 (1981)). CQur decision
in Duke Il alters the analysis in this case, however, because in
Duke 11, we found that the Conmttee's decision to exclude Duke
fromthe presidential primary ballot was not solely attributable to
the Republican Party, but was partly attributable to the state of
Georgia because the Committee derived its power to nake the
deci sion to exclude Duke under O C. G A 8§ 21-2-193 and not fromthe
Republ i can Party.® Duke, 5 F.3d 1399, 1403-04. The district court
correctly pointed out, however, that notw thstandi ng the presence
of state action, the commttee nenbers also served as
representatives of the Republican Party. Duke v. Cdeland, 884
F. Supp. 511, 515 (N. D. Ga. 1995). Duke has an interest in being free
from state discrimnation based on the content of his speech. 6
Chi cago Police Departnment v. Msley, 408 U S. 92, 96-98, 92 S. C

2286, 2290-92, 33 L.Ed.2d 212 (1972). Under our reasoning inDuke
v. Smith, Duke al so has a procedural due process right to have his
petition to be placed on the ballot to be free froma comrittee's
"unfettered discretion” in rendering a decision. Duke v. Smth, 13

F.3d 388, 395 (11th Gir.1994). Al though Duke is correct in

*Therefore, we nust focus not only on the interests of the
Republican Party, but we nust also consider the state's interests
in establishing the Commttee.

®The record shows that the nembers of the Committee wanted
to exclude Duke fromthe presidential primary ballot based on his
political beliefs and speech that were inconsistent with the
Republican Party's principles. For exanple, a press release
guoted one of the commttee nenbers as stating that "Duke is a
fraud and charl atan whose Nazi ties are an affront to our parents
and grandparents who fought to protect our country and this world
fromdomnation by Hitler.... There is no roomfor disciples of
Hitler on the Republican Presidential Ballot."



identifying his First and Fourteenth Amendment interests, those
interests do not trunp the Republican Party's right toidentifyits
menber shi p based on political beliefs nor the state's interests in
protecting the Republican Party's right to define itself. Duke,
954 F.2d at 1531. Therefore, the Commttee, acting as
representatives of the Republican Party under O C. G A § 21-2-193,
did not heavily burden Duke's First Amendnent and Fourteenth
Amendnent rights when it excluded himfromthe Republican Party's
presidential primary ballot.
B. Voters' Interest

The voters, supporters of Duke, claimthat OC G A § 21-2-
193 burdens their associational rights and their right to vote for
a candi date of their choice. The voters contend that under Lubin
v. Panish, 415 U.S. 709, 94 S. C. 1315, 39 L.Ed.2d 702 (1974), the
right to vote is "heavily burdened” when the choi ces of candi dates
on primary ballots are restricted and ot her persons are "cl anori ng"
to be listed on the election ballot. Wile Lubin does stand for
the proposition that the voters urge, it also stands for the
proposition that every voter cannot be assured that the voter's
preferred candidate will be allowed on the ballot. Lubin, 415 U. S.
at 716-17, 94 S.C. at 1320. The voters cite Anderson v.
Cel ebrezze, 460 U.S. 780, 787-88, 103 S.Ct. 1564, 1569-70, 75
L. Ed.2d 547 (1983) for the proposition that the Conmttee's
exclusion of Duke from the ballot burdened their First and
Fourteenth Anmendnents right to associate for the advancenent of
their shared political beliefs and their right to endorse or oppose

a particul ar candi date and the i ssues the candi date espouses. The



voters argue that under the statute, the Commttee has unfettered
di scretion to decide who is fit and who is not fit to run as a
republican. The Suprenme Court has recogni zed that a free and open
debate on the qualifications of candidates is "integral to the
operation of +the system of governnent established by our
Constitution,” and that burdens on candi date access to the ball ot
directly burden the voters' ability to voice preferences. Buckley
v. Valeo, 424 U.S. 1, 14, 94, 96 S.Ct. 612, 632, 670-71, 46 L. Ed. 2d
659 (1976). In this case, however, the voters have failed to offer
any authority suggesting that they have a right to vote for their
candi date of choice as a republican in a nonbinding primary.’ In
fact, this court has previously determ ned that any burden on t hese
voters is "considerably attenuated”" and possibly nonexistent.
Duke, 954 F.2d at 1531.
C. The State's Interest

The district court determ ned that the state has an interest
in regulating the time, place and manner of el ections. Duke v.
Cleland, 884 F.Supp. 511, 514 (N D. G. 1995). Mor eover, the
Conmittee claimed that the state has an interest in regulating
bal | ot access. Indeed, the Suprenme Court has recognized that the
State's interest in Kkeeping its ballots wthin nmanageable
understandable limts is of the highest order. Bullock v. Carter,
405 U. S. 134, 144-45, 92 S.Ct. 849, 856-57, 31 L.Ed.2d 92 (1972).
The Conm ttee asserted that the state has an interest in protecting

the rights of political parties to define their nmenbership and t hat

'Not hi ng precludes these voters from supporting Duke as an
i ndependent candi date or a third-party candidate in the general
el ecti on.



OC.GA § 21-2-193(a) and (b) provide a nechanism for those
interests to be furthered. The Conmttee clainmed that the
Republican Party has a clear and well fortified First Amendnent
right to define its nenbership under Duke |I. Duke v. O eland, 954
F.2d 1526, 1530 (11th G r.1992) (finding that the Republican Party
enj oys a constitutionally protected freedomthat includes the right
to identify the people who constitute its association). States do
have an interest in regulating the tine, place and manner of
el ections. Burdick v. Takushi, 504 U S. 428, 433-434, 112 S. Ct.
2059, 2063-64, 119 L.Ed.2d 245 (1992). A responsibility emanating
fromthat interest is the state's duty to determ ne how many namnes
wi || appear on a primary ballot. Anderson, 460 U. S. at 786-90, 103
S.C. at 1568-71. Undoubtedly, in performng its obligation to
regul ate el ections a state will inpose sone burdens upon voters and
political parties. Burdick, 504 U S. at 433, 434, 112 S.C. at
2063, 2063-64.
I11. Strict Scrutiny

Al t hough we do not believe that Duke and the voters' rights
wer e heavily burdened as a result of the Conmttee's decision under
OC. GA 8 21-2-193, we will apply strict scrutiny as the district
court didin order to err on the side of caution. Undeniably, Duke
has a First Amendnent right to express his political beliefs free
fromstate discrimnation no matter how repugnant his beliefs may
be to others. Chicago Police Departnent v. Msley, 408 U S. 92,
96-98, 92 S. Ct. 2286, 2290-92, 33 L.Ed.2d 212 (1972); see
generally Rutan v. Republican Party of Illinois, 497 U S. 62, 69,
110 S. . 2729, 2734, 111 L.Ed.2d 52 (1990). It is equally clear,



however, that he does not have a First Anendnent right to express
his beliefs as a presidential candidate for the Republican Party.
Duke v. Celand, 954 F.2d 1526, 1531 (11th G r.1992); see al so
Denocratic Party of U S. v. Wsconsin, 450 U S 107, 101 S. C
1010, 67 L.Ed.2d 82 (1981). The Republican Party has a First
Amendnent right to freedomof association and an attendant right to
identify those who constitute the party based on political beliefs.
Duke, 954 F.2d at 1533; Wsconsin, 450 U. S. at 122, 101 S.C. at
1019 (finding that a party's freedomof associ ati on presupposes the
freedomto identify the people who constitute the association and
limt the association to those people only). Therefore, the
Comm ttee acting in a representative capacity for the Republican
Party did not have to accept Duke as a republican presidentia
candi dat e. Duke does not have the right to associate with an
"unwi I l'ing partner." Duke, 954 F.2d at 1530; see also Belluso v.
Poyt hress, 485 F. Supp. 904, 912 (N.D. Ga.1980). Li kewi se, Duke
supporters do not have a First Anmendnment right to associate with
himas a Republican Party presidential candidate. Duke, 954 F.2d
at 1531. Duke's supporters were not foreclosed fromsupporting him
as an independent candidate, or as a third-party candidate in the
general election. Mreover, Duke's supporters coul d have supported
himas a third-party candidate in the primary or as a wite-in
candidate in the primary or general election.

The state has a conpelling interest in protecting political
parties' right to define their nmenbership. Duke, 954 F.2d at 1530.
Moreover, states have a significant interest in structuring and

regul ating elections in order to facilitate order, honesty and



fairness. Storer v. Brown, 415 U S. 724, 730, 94 S.Ct. 1274, 1279,
39 L.Ed.2d 714 (1974). Common sense dictates that states nust
regul ate el ections and that the regulations will necessarily inpose
sonme burden upon voters and parties. Burdick, 504 U S. at 433, 112
S.C. at 2063. W believe that OC GA 8§ 21-2-193 is narrowy
tailored to further Georgia' s conpelling state interests. Under
the statute, three party |eaders are appointed to serve on the
Comittee.® Al though the Committee's decision to exclude a
candidate fromthe presidential primary ballot is unrevi ewabl e by
the entire nmenbership of the party, these committee nenbers are
| eaders in the Republican Party and are ultimately hel d account abl e
for their decisions by the nmenbership of the Republican Party.
Under the ternms of O C. G A 21-2-193, a person cannot serve on the
Comm ttee unl ess the nmenbership of the Republican Party has pl aced
themin a key | eadershi p position. Surely, these persons are aware
of the principles and platform of the Republican Party and can
deci de what presidential candidates are aligned with the party's
views. Therefore, as | eaders the nenbership of the party el ected,
t hey have been entrusted with the authority to nmake decisions for
the party, and OC. G A 8 21-2-193 recognizes that these party
| eaders are in the best position to decide who should appear on
Ceorgia's Republican Party presidential primary ballot.

Duke and the voters point to this court's decision in Duke v.

Smth, 13 F.3d 388 (11th Cir.1994) (Florida Duke ) for support in

]t is difficult to imagine conposing a conmittee of party
| eaders who are in a better position to determ ne how a
presidential candidate lines up with the views of the party than
the State Chairperson of the party and the Majority and Mnority
| eaders of both the state house and senate.



arguing the unconstitutionality of Georgia s election statute.
Al though the statute involved in the Florida Duke case closely
resenbles the statute involved in this case, the differences
between both the state's interests and the statutes warrant a
different outconme. 1In the Florida Duke case, we only found that
the "reconsideration provision®™ of the Florida statute was
unconstitutional because no conpelling interest existed for having
the provision of the statute and that the provision endowed the
presidenti al primary selection commttee wth "unfettered
di scretion” in the reconsideration process of excluded candi dat es.
Duke, 13 F.3d at 395. First, the district court correctly
determ ned that the state of Georgia, unlike the state of Florida,
offered a conpelling state interest that the statute furthered:
nanmely, protecting political parties' rights to define thensel ves.
Second, under the Florida statutes' reconsideration process, the
statute nmerely stated a certain date and tine that the Conmttee
had to reconvene in order to determ ne whet her a candi date woul d be
pl aced on the presidential primary ballot. The Florida statute
does not nention how a candi date may be placed on a ballot. Under
the Ceorgia statute, however, any single nmenber of the Conmttee
may unilaterally place an excluded candidate's nane on the
presidential primary ballot. OC GA 8§ 21-2-193(b). Therefore,
the Georgia statute provides each of the conmttee nenbers the
ability to act as a check against arbitrary and capricious
deci sions. Duke and the voters argue that the operation of the
Ceorgia statute actually undermined its purported interest in

protecting a political party's ability to define itself because it



allows the committee nenbers to make decisions that the party
menbership may not review. This argument suggests that the full
party should have the right to determ ne what names appear on the
ballot for a presidential primary. As the district court aptly
poi nted out, a systemthat would require a full party vote to put
candidates on the presidential primary ballot would likely
duplicate the results of the primary itself and also of the
Comm ttee. Duke, 834 F.Supp. at 518 n. 6. W hold that O C G A
§ 21-2-103 is narrowWy tailored as it provides the state an
efficient and effective neans of furthering its conpelling interest
of protecting a political party's right to exclude persons wth
"adverse political principles.”
CONCLUSI ON

Because we find that neither Duke nor his supporters' First or
Fourt eent h Anendnent rights were heavily burdened and that O C. G A
§ 21-2-193 is narromMy tailored to serve a conpelling state
interest, the district court did not err in granting sunmmary
j udgnent .

AFFI RVED.



