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Appeal from the United States District Court for the Northern
District of Georgia. (No. 95-Cv-875-HTW, Horace T. Ward, Judge.

Bef ore HATCHETT, COX and BIRCH, Circuit Judges.

PER CURI AM

Appel lant N cholas Ingram is currently on death row in
Georgia. Less than a week before his schedul ed execution, |ngram
filed a civil rights action in which he noved for a tenporary
restraining order enjoining his pending electrocution. The
district court denied Ingramis notion. W affirm

BACKGROUND

We previously denied Ingramis petition for a wit of habeas
corpus in Ingram v. Zant, 26 F.3d 1047 (11th Cir.1994). On
February 21, 1995, the United States Suprene Court denied Ingrams
petition for a wit of certiorari. Ingramv. Thomas, --- U S ----
, 115 S. C. 1137, 130 L.Ed.2d 1097 (1995). |Ingranis execution was
t hen scheduled for 7:00 p.m on April 6, 1995.

On March 31, 1995, Ingramfiled this lawsuit pursuant to 42

US C 8 1983 against appellees, officials of the GCeorgia



Department of Corrections, inthe United States District Court for
the Northern District of Georgia. I ngram all eges that: (1)
execution by el ectrocution constitutes cruel and unusual puni shment
in violation of the E ghth and Fourteenth Anmendnents; (2)
appel l ees’ policies will deny him face-to-face contact with his
spiritual advisor during the hours inmmediately preceding his
schedul ed execution, and only provide a prison chaplain who i s not

of his faith as an alternative, in violation of the First and
Fourteenth Anmendnents; and (3) appellees’ policies will deny him
face-to-face contact wth his |lawer during the hours inmediately
preceding his schedul ed execution in violation of the Sixth and
Fourteenth Amendnents. On the same date, Ingram also filed a
notion for a tenporary restraining order (TRO, requesting the
district court to enjoin "the unconstitutional use of the Electric
Chair." On April 4, 1995, the district court denied Ingrams
nmotion for a TRO to enjoin his execution by electrocution. On
April 5, 1995, the district court denied Ingrama TRO on his clains
for face-to-face contact with his spiritual advisor and |awer."
Al'so on April 5, 1995, Ingramfiled a notion to expedite his appeal

and for oral argunment. On the norning of April 6, 1995, we granted
Ingramis notion for an expedited appeal and granted the parties an
opportunity to provide additional briefing until noon of that day.

Appel | ees submtted additional briefing; Ingramdid not. W now

deny the notion for oral argunent.

!After the district court entered its initial order on Apri
4, 1995, Ingramimediately filed a notice of appeal. W read
his notice of appeal to also include the district court's order
of April 5, 1995.



| SSUE

The issue on appeal is whether the district court abused its

di scretion in denying Ingramis notion for a TRO
DI SCUSSI ON

Though we concur with appellees' contention that this court
does not have jurisdictiontoreviewthe district court's denial of
Ingramis notion for a TRO pursuant to 28 U.S.C. § 1292(b), we find
that this court does have jurisdiction pursuant to 28 US.C 8§
1292(a)(1l). Odinarily, the denial of a nmotion for a TRO is not
appeal abl e under 8 1292(a)(1). Cuban Anerican Bar Ass'n, Inc. v.
Chri stopher, 43 F.3d 1412, 1421 (11th Cr.1995). TRO rul i ngs,
however, are subject to appeal as interlocutory injunction orders
if the appellant can disprove the general presunption that no
i rreparabl e harmexists. MDougald v. Jenson, 786 F.2d 1465, 1473
(11th Cr.), cert. denied, 479 U. S. 860, 107 S.C. 207, 93 L. Ed. 2d
137 (1986). Furthernore, "when a grant or denial of a TRO "m ght
have a "serious, perhaps irreparable, consequence,” and ... can be
"effectually chal |l enged’ only by i medi ate appeal ," we nay exerci se
appellate jurisdiction.” Ronmer v. Geen Point Sav. Bank, 27 F.3d
12, 15 (2d Gir.1994) (quoting Carson v. Anerican Brands, Inc., 450
US 79, 84, 101 S.Ct. 993, 997, 67 L.Ed.2d 59 (1981)). Because
the district court denied Ingramis nmotion for a TRO, he faces
execution in less than twenty-four hours. The requirenments of
irreparable harm and need for imediate appeal are therefore

satisfied. Thus, we have jurisdiction over this action.?

’Because appellees did not argue in the district court the
doctrine articulated in Gonez v. United States Dist. Court for
the N. Dist. of Cal., 503 U S 653, 112 S.C. 1652, 118 L. Ed.2d



W review the district court's ruling for abuse of
di scretion. Mjd-Pour v. Georgiana Community Hosp., 724 F.2d 901,
902 (11th G r.1984). To be entitled to a TRO, a novant nust show
(1) a substantial |ikelihood of ultimte success on the nerits;
(2) the TRO is necessary to prevent irreparable injury; (3) the
threatened injury outweighs the harmthe TRO would inflict on the
non- novant ; and (4) the TRO would serve the public interest
Gresham Park Comunity Org. v. Howell, 652 F.2d 1227, 1232 n. 7
(5th Gir.1981).°

Regarding Ingramis Ei ghth Amendment claim the district
court, focusing on the first of these factors, held that "in |ight
of the overwhel m ng | egal preceden[ts] in the | ower federal courts,
including the Eleventh [a]lnd Fifth Crcuit[s,] ... plaintiff has
not established a substantial |ikelihood that he will prevail on
the merits of his claim™ This holding clearly did not constitute
an abuse of discretion. We agree that, in light of precedent,
Ingramis not likely to prevail on the nmerits of this claim See
Johnson v. Kenp, 759 F.2d 1503, 1510 (11th G r.1985) ("The
contention that death by electrocution violates the Eighth
Amendnent is frivolous."); Sullivan v. Dugger, 721 F.2d 719, 720
(11th Cr.1983) (denying nmotion for a TRO alleging that "the
carrying out of appellant's death sentence by neans of

el ectrocution is cruel and unusual punishnent in violation of the

293 (1992), we decline to address that issue.

®'n Bonner v. City of Prichard, 661 F.2d 1206 (11th
Cir.1981) (en banc), this court adopted as binding precednet al
decisions of the former Fifth Grcuit rendered prior to Cctober
1, 1981.



Ei ght h and Fourteenth Anendnents”); Spinkellink v. Wainwight, 578
F.2d 582, 616 (5th G r.1978) (rejecting petitioner's contention
that electrocution constitutes cruel and unusual punishnment in
viol ation of Ei ghth and Fourteenth Amendnents), cert. denied, 440
U S 976, 99 S.Ct. 1548, 59 L.Ed.2d 796 (1979).

Simlarly, in its April 5, 1995 order, the district court
found that |Ingram had not established a substantial |ikelihood of
success on the nerits of his First Anmendnent clainms. Specifically,
the district court held that "the nmere fact that a prison chaplain
is of one particular faith" does not constitute an Establishnment
Clause violation. The district court also determ ned that |ngram
failed to show "how face to face contact [with his spiritual
advisor] is essential to the practice of his religion during the
hours prior to his death.... [T]his is not sufficient to establish
that defendants' regulations substantially burden plaintiff's
exercise of religion.” W hold that the district court did not
abuse its discretion in denying Ingrama TROon his First Armendnent
cl ai ns. See Johnson-Bey v. Lane, 863 F.2d 1308, 1312 (7th
Cir.1988) ("Prisons are entitled to enpl oy chapl ains and need not
enpl oy chapl ains of each and every faith to which prisoners m ght
happen to subscribe...."); Bryant v. Gonez, 46 F.3d 948, 949 (9th
Cir.1995) (rejecting prisoner's section 1983 free exercise claim

under "substantial burden" test).*

‘Also inits April 5, 1995 order, the district court noted
t hat appel |l ees agreed to allow Ingramtel ephonic access to his
| awyer during the three hours immediately preceding his schedul ed
execution. The district court found that Ingramis "attorney
appeared to concede that tel ephonic conmunication would satisfy
plaintiff's right guaranteed under the Sixth Anmendnent to
assi stance of retained counsel[,]" and that, in any event,



In sum we agree with the district court's conclusions that
I ngram did not establish a Iikelihood of success on the nerits of

any of his clains. Consequently, we need not address the other

factors relevant to the TRO i nquiry.
CONCLUSI ON
The district court did not abuse its discretion in denying
Ingramis motion for a TRO Accordingly, we affirm?

AFFI RVED.,

t el ephoni ¢ access woul d satisfy the Sixth Anendnent. W agree
and note that Ingramhas not challenged the district court's

assertions.

®The mandate shall issue on April 6, 1995 at 5:00 p.m



