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Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:93-cv-913-RLV), Robert L. Vining, Jr.,
Judge.

Before COX and BLACK, GCircuit Judges, and FAY, Senior G rcuit
Judge.

BLACK, Gircuit Judge:

At issue in the present appeal is whether predeprivation
noti ce and a hearing nust be provi ded when the Governnent executes
an arrest warrant against real property, but refrains from
asserting physical control. We conclude that the Due Process
Clause of the Fifth Anmendnent mandates provision of such
predeprivati on procedures even when the sei zure of real propertyis
not physically intrusive. Accordingly, we reverse the district
court's grant of summary judgnment in favor of the United States.

| . BACKGROUND

On April 14, 1993, the CGovernnment secured ex parte warrants

aut hori zing sei zure of 408 Peyton Road, S.W, and 451 Hope Court,



S.W,' properties in which Appellant Robert Richardson held an
i nterest. The warrant applications maintained that Appellant
Ri chardson had financed the acquisition and devel opnment of the
def endant properties through drug-trafficking activities. In
support of these contentions, the Governnment stated that
Ri chardson's reported inconme was insufficient to sustain his real
estate acquisition and devel opnent activities and that Ri chardson
had engaged in a series of suspect financial transactions relative
to the properties. The evidence persuaded a United States
Magi strate Judge that probable cause existed to believe the
properties were involved in or traceable to noney |aundering
proscribed by 18 U.S.C. § 1956.

On April 28, 1993, the CGovernnent instituted this civil
forfeiture proceedi ng agai nst the defendant properties pursuant to
18 U S.C. 8§ 981(a)(1)(A. Upon the filing of the verified
conplaint, the Clerk of Court issued a warrant directing the United
States Marshal "to arrest and take into custody"” the defendant
properties. On the sanme date, April 28, 1993, the Governnent filed
a notice of |is pendens in the real property records of the
Superior Court of Fulton County, Georgia.? On June 3, 1993, a
Deputy United States Marshal executed the federal arrest warrants

by posting copies at each of the defendant properties. As the

'‘By stipulation entered into on Cctober 21, 1994, the
property known as 451 Hope Court was dism ssed as a defendant in
the forfeiture case.

*The purpose of a lis pendens is to notify prospective
purchasers and encunbrancers that any interest acquired by them
in property is subject to the decision of the court in pending
litigation. Beefy King Int'l, Inc. v. Veigle, 464 F.2d 1102,
1104 (5th Cir.1972).



dwel i ngs on each property were occupied, the Governnent elected
not to assert imedi ate physical control over the prem ses. The
record establishes that the Governnment neither posted warning signs
on the properties nor changed the | ocks.

On July 2, 1993, Appellant Richardson clained an ownership
interest in the defendant properties. On May 5, 1994, Appell ant
Ri chardson filed a notion to dism ss, arguing that the Governnent's
failure to provide preseizure notice and a hearing deprived hi mof
property w thout due process, in violation of the Fifth Arendnent.
In an order issued on July 11, 1994, the district court rejected
Ri chardson's due process claim Meanwhi |l e, the Governnent had
filed a notion for summary judgnent of forfeiture. By order dated
February 10, 1995, the district court granted the CGovernment's
notion for summary judgnent. Appellant Richardson filed a tinely
noti ce of appeal .

1. DI SCUSSI ON

Appel I ant Ri chardson advances si x grounds for appeal. As we
concl ude that the Government deprived R chardson of due process by
failing to provide notice and a hearing prior to executing an
arrest warrant issued against his real property, we decline to
address the remaining grounds for appeal.

A. Due Process Requirenents Applicable to the Seizure of Real
Property

In United States v. Janes Dani el Good Real Property, 510 U. S.
43, 114 S.Ct. 492, 126 L.Ed.2d 490 (1993), the Suprene Court
addressed whet her the Fifth Arendnment Due Process Cl ause prohibits
the CGovernnent in a civil forfeiture case from seizing rea

property wthout first affording the owner notice and an



opportunity to be heard. The Court noted that, as a general
matter, the Governnent nust provide notice and a hearing prior to
depriving an individual of property. 1d. at 48, 114 S.Ct. at 498.
The Constitution tol erates exceptions to that general rule only in
those "extraordinary situations where sone valid governnental
interest is at stake that justifies postponing the hearing unti
after the event.” 1d. at 53, 114 S. . at 501 (internal quotation
marks omtted); see also Fuentes v. Shevin, 407 U S. 67, 82, 92
S.C. 1983, 1995, 32 L.Ed.2d 556 (1972). The Suprenme Court
identified the three-part inquiry set forth in Mathews v. Eldridge,
424 U.S. 319, 96 S.C. 893, 47 L.Ed.2d 18 (1976), as the
appropriate anal ytical framework for determ ni ng whet her sei zure of
real property for purposes of civil forfeiture justifies such an
exception. Good, 510 U S. at 53, 114 S.C. at 501. The WMathews
analysis requires consideration of (1) the private interest
affected by the official action, (2) the risk of an erroneous
deprivation of that interest through the procedures used, as well
as the probable value of additional safeguards, and (3) the
Government's interest, including the admnistrative burden that
addi ti onal procedural requirenments woul d i npose. Good, 510 U. S. at
53, 114 S.Ct. at 501.

The inportance of the private interests at risk and the
absence of countervailing governnental needs convinced the Suprene
Court that seizure of real property in a civil forfeiture context
was not one of those extraordinary instances that justify an
exception to the general rule requiring predeprivation notice and

a hearing. Id. at 62, 114 S. C. at 505. First, the Court



reaffirmed that the right to maintain control over one's hone, and
to be free from governnmental interference, stands as a private
interest of historic and continuing inportance. 1d. at 53-54, 114
S.C. at 501. Second, the Suprene Court determ ned that ex parte
sei zure i nvol ves an unacceptabl e risk of error, affording little or
no protection to the innocent owner. |Id. Third, the Court found
no pressing governnental need to seize real property prior to the
forfeiture hearing. 1d. at 56, 114 S.Ct. at 502. Accordingly, the
Suprene Court held that, absent exigent circunstances, the Due
Process Clause requires the Governnment to afford notice and a
meani ngf ul opportunity to be heard before seizing real property
subject to civil forfeiture.® |Id.

The El eventh Circuit recently had occasion to apply Good in a
factual setting simlar to that presented by the instant dispute.
In United States v. 2751 Peyton Wods Trail, S W, 66 F.3d 1164,
1167 (11th G r.1995), this Court addressed whether the CGovernnent
had deprived WIliam Ri chardson of due process when it seized his

real property without prior notice and a hearing.” As in the

' To establish exigent circunstances, the Government must
show that |ess restrictive neasures—+.e., a lis pendens,
restraining order, or bond—would not suffice to protect the
Governnment's interests in preventing the sale, destruction, or
continued unl awful use of the real property.”™ Good, 510 U. S. at
62, 114 S.Ct. at 505.

*Al t hough it has no bearing upon disposition of the present
controversy, we note that both the present case and 2751 Peyton
Whods Trail involve properties situated within an ei ght and
one-half acre tract of |and known as the Hope Court subdi vi sion.
As Robert Ri chardson devel oped Hope Court, WIIliam Ri chardson
presumably acquired his interest in the 2751 Peyton Wods Trai
property fromhim The facts do not disclose what relation
Robert and WIliam R chardson share beyond their common | ast
namne.



present case, in 2751 Peyton Wods Trail the Governnent secured ex
parte seizure warrants by convincing a nmagistrate judge that
pr obabl e cause existed to believe the real properties were invol ved
inor traceable to noney | aundering. 1d. at 1165. After receiving
the warrants, the Governnent executed process on the properties and
changed the locks on an uninhabited hone situated on the one
devel oped property. I1d. Based upon our interpretation ofGood, we
held "that the |ack of notice and a hearing prior to issuance of
the warrants seizing the properties rendered the warrants "invalid
and unconstitutional,' and that because the resulting seizure
violated [the claimant' s] due process rights, the forfeiture action
must be dism ssed.” 2751 Peyton Wods Trail, 66 F.3d at 1167.

B. The Due Process Inplications of a Nonphysical Seizure of Real
Property

The Governnent seeks to distinguish the present case from Good
and 2751 Peyton Wods Trail based upon its decisionto refrain from
exerci sing physical control over the seized prem ses. The record
i ndicates that the only action the Governnment took rel ative to 408
Peyton Road was to execute the arrest warrant. As the defendant
property was occupied, the Governnent elected not to evict the
resi dents, post warning signs, or change the | ocks. The Gover nnment
therefore contends that it never "seized" the property within the
meani ng of Good because it refrained from asserting any physica
control over the defendant real property.

The Good Court never explicitly defined the term "seizure,"”
but the Governnent suggests we should inply assertion of physical
control as an essential elenent of a seizure because the facts of

Good i nvol ved sone | evel of physical intrusion. The Suprenme Court



never indicated, however, that the exercise of physical contro

over the defendant real property should be regarded as the sine qua
non of a constitutionally cognizable seizure. To the contrary, the
Suprene Court enployed the term seizure nore broadly to refer to
governnmental action that deprived claimant Good of significant
property interests. See Good, 510 U.S. at 49, 114 S.C. at 498
(stating that "[t]he Governnent does not, and could not, dispute
that the seizure of Good' s hone and four-acre parcel deprived him
of property interests protected by the Due Process C ause"); see
also United States v. Jacobsen, 466 U. S. 109, 113, 104 S. C. 1652,

1656, 80 L.Ed.2d 85 (1984) (holding that, in the Fourth Amendnent
context, "[a] "seizure' of property occurs when there is sone
meani ngful interference with an individual's possessory interests
in that property”"). In essence, the Suprene Court declared irood
that property deprivations of the magnitude involved in that case
nmust be preceded by notice and a hearing.

The present case does not involve a physically-intrusive
seizure, but still requires this Court to assess whether the
magni tude of the private interests at stake require predeprivation
notice and a hearing. As the Suprene Court instructed inGood, we
must evaluate the due process inplications of the challenged
deprivation under the three-fold test enunciated in Mathews v.
Eldridge. |In particular, although Good provides that notice and a
heari ng nust be afforded prior to a seizure of real property that
i nvol ves sone elenment of physical intrusion, we nust determ ne
whet her sone |esser procedural protection wll suffice for

deprivati ons occasi oned by nonphysical seizures of real property.



| f lesser procedural protections fail to satisfy due process, then
even physically unobtrusive seizures of real property nust be
consi dered "sei zures"” within the meani ng of Good.
1. The Private Interest Affected by a Nonphysical Seizure

The first Mathews factor requires consideration of the
private interest that will be affected by the chall enged offici al
action. Mithews v. Eldridge, 424 U S. 319, 335, 96 S.Ct. 893, 903,
47 L.Ed.2d 18 (1976). The United States essentially argues that
the private interest at stake in the present seizure is not
commensurate with the interests at stake in Good and 2751 Peyton
Whods Trail because the present case does not involve a substanti al
physi cal invasion.

Thi s argunent m sapprehends the inport of the Suprenme Court's
decision in Good and our decision in 2751 Peyton Wods Trail.
Nei t her case supports the proposition that the protections of the
Due Process C ause are confined to physical, invasive seizures. To
the contrary, the Supreme Court indicated that the nmere execution
of an arrest warrant inplicated interests protected by the Due
Process Cl ause because it bestowed upon the Governnent inportant
rights of ownership. See Good, 510 U.S. at 49, 114 S.Ct. at 498.
In particular, aside fromthe potential for physical intrusion, the
sei zure of a hone gives the Governnent the right to prohibit sale,
to evict occupants, to nodify the property, to condition occupancy,
to receive rents, and to supersede the owner in all rights

pertaining to the use, possession, and enjoyment of the property.?

°At oral argunent, the Government represented that the
arrest warrant gave it no greater right in the property than a
lis pendens, a device the Suprene Court specifically endorsed as



Id. at 54, 114 S.C. at 501. As a consequence, even a nonphysi cal
seizure inpairs the historically significant "right to maintain
control over [one's] hone, and to be free from governnental
interference.” ld. at 54, 114 S. . at 501. Al t hough the
Governnment al |l owed Ri chardson to mai ntain possession of his hone,
Good forecl oses the argunent that the arrest of 408 Peyton Road did
not affect any constitutionally significant interests.

Also instructive is the Good court's reliance on Connecti cut
v. Doehr, 501 U. S 1, 111 S. C. 2105, 115 L.Ed.2d 1 (1991). I n
Doehr, the Suprene Court struck down a state statute that
aut hori zed prejudgnent attachnent of real estate w thout prior

notice or hearing, even in the absence of extraordinary

a valid neans of safeguarding the Governnment's legitimte
interests in the forfeited real property. That representation is
not only at odds with Good, but also contrary to the Government's
contenporary understanding of its rights under the arrest

warrant. First, the Governnent evidently believed that it had
acquired the power to change | ocks and post warning signs on the
def endant properties, although it declined to exercise this
authority in the present case. Deputy United States Marshall Ray
Navarro indicated that Governnent declined to change | ocks on 408
Peyt on Road not because they | acked the authority to do so, but
because the properties were occupied. Moreover, Navarro conceded
that the Governnent changed | ocks and posted warni ng signs at
2602 Peyton Wods Trail, a related parcel of property seized from
Appel | ant Richardson at the sane tinme as 408 Peyton Road. The
Gover nment advances no reason why such rights m ght have been
granted relative to 2602 Peyton Wods Trail, but withheld as to
408 Peyton Road. Second, the Governnment inplies that it had the
power to evict occupants fromthe defendant property. Deputy
Marshall Navarro testified that the occupants of 408 Peyton Road
were "allowed” to remain in possession, but never suggested that
t he occupants had any right to remain in possession. As a
result, it is evident that the Governnent understood the seizure
of 408 Peyton Road to have secured rights far nore extensive than
those attendant to the filing of a notice of |is pendens. See
Beefy King Int'l, Inc. v. Veigle, 464 F.2d 1102, 1104 (5th
Cir.1972) (observing that notice of |lis pendens nerely warns
prospective purchasers and encunbrancers that any interest
acquired by themw |l be subject to determ nation of the court in
pending litigation).



circunstances. 501 U.S. at 4, 111 S .. at 2109. The Court found
the statute failed to satisfy the Due Process C ause even though
the attachnent did not interfere with the owner's use or possessi on
of the property and did not affect rentals from existing
| easehol ds. See id. at 11-12, 111 S. . at 2113. The Suprene
Court explicitly rejected the notion that only "conpl ete, physical,
or permanent deprivation[s] of real property” trigger due process
scrutiny. 1d. Reliance on Doehr reveals that the Good Court did
not intend for physical control to be of paranmount inportance when
det erm ni ng whet her a constitutionally cognizable "seizure" of real
property has taken pl ace.

Nor has this Circuit suggested that the Due Process C ause
wi thholds its protection from seizures that are not physically
intrusive. The 2751 Peyton Wwods Trail opinion noted that the
Gover nnent had changed the | ocks on an uni nhabited hone situated on
t he one devel oped property, 66 F.3d at 1165, but never intinmated
t hat our deci sion was prem sed upon so narrow a foundation. To the
contrary, the decision affirmatively establishes that we coul d not
have pl aced di spositive i nportance upon that factor i nasnuch as the
Governnent changed the locks on only one of the defendant
properties, but we reversed the forfeiture judgnents issued as to
both properties. To avoid the specter of confusion, we then
specified that "lack of notice and a hearing prior to issuance of
the warrants seizing the properties rendered the warrants "invalid
and unconstitutional." " 66 F.3d at 1167; accord United States v.
9638 Chi cago Heights, 27 F.3d 327, 330 (8th Cir.1994) ("The | ack of

notice and a hearing prior to the i ssuance of an arrest warrant for



the seizure of the [defendant real property] renders that warrant
invalid and unconstitutional."). The 2751 Peyton Wods Trail
deci sion therefore supports our holding that a constitutionally
cogni zabl e seizure of real property need not involve physica
i ntrusion.
2. The Ri sk of an Erroneous Deprivation

The second Mathews factor directs judicial attention to the
risk that the procedures enployed nmay result in an erroneous
deprivation of the private i nterest and t he probabl e val ue, if any,
of additional or substitute procedural safeguards. 424 U.S. at
335, 96 S.Ct. at 903. As the Suprene Court recogni zed i nGood, the
practice of ex parte seizure creates an unacceptable risk of error.
Good, 510 U. S. at 55, 114 S.Ct. at 501. The ex parte preseizure
proceeding offers little or no protection for i nnocent owners. |d.
Al t hough Congress clearly intended to protect innocent owners from
the expansive grasp of the forfeiture statutes, see 18 U S.C. 8§
981(a)(2) ("No property shall be forfeited under this section to
the extent of the interest of an owner or |ienholder by reason of
any act or om ssion established by that owner or |ienhol der to have
been conmmtted wthout the know edge of that owner or
i enhol der."), the CGovernment need not offer any evidence on the
question of innocent ownership in the ex parte preseizure hearing.
Good, 510 U.S. at 55, 114 S. C. at 502. In any event, ex parte
presentation of such evidence would not suffice to protect the
i nnocent owner's interests because "fairness can rarely be obtai ned
by secret, one-sided determ nation of facts decisive of rights."

Joint Anti-Fascist Refugee Conmttee v. MG ath, 341 U.S. 123, 170,



71 S.Ct. 624, 647-48, 95 L.Ed. 817 (1951) (Frankfurter, J.,
concurring). As Justice Frankfurter observed, "[n]o better
i nstrunment has been devised for arriving at truth than to give a
person in jeopardy of serious |oss notice of the case against him
and opportunity to neet it." Id. at 171-72, 71 S.C. at 649.

3. The Governnental Interest in Nonphysical, Ex Parte Sei zures

The third Mat hews factor concerns the Governnment's interest,
i ncluding the function involved and the fiscal and adm nistrative
burden that additional or substitute procedural requirenments would
entail. 424 U.S. at 335, 96 S.C. at 903. The gover nnent al
interest inplicated by the present controversy is not sone
generalized interest in forfeiting property, but the specific
interest in conducting physically unobtrusive seizures of real
property prior to a forfeiture hearing. Good, 510 U S. at 56, 114
S.CG. at 502. The Court nust determ ne whether, in the civi
forfeiture context, such seizures are justified by a pressing need
for pronpt action. 1d.

I n Good, the Suprenme Court concl uded that no pressing need for
pronpt governnental action justified ex parte seizure of real
property in the civil forfeiture context. 510 U. S. at 56, 114
S.C. at 502. In contrast to the situation with personal property,
the Supreme Court held that jurisdiction over real property does
not depend upon prior seizure. 1d. at 57, 114 S.C. at 503 (noting
that "because real property cannot abscond, the court's
jurisdiction can be preserved w thout prior seizure"). When
pursuing the forfeiture of real property, "the res may be brought

within the reach of the court sinply by posting notice on the



property and | eaving a copy of the process with the occupant.” 510
U S at 58, 114 S.Ct. at 503.

Nor does forfeiture of real property involve the risk that
the res wll disappear if the Governnent is required to provide
advance warning of the forfeiture action. Id. As a consequence,
in the typical case, the Government may secure its legitimte
interest wthout seizing the subject property. Sale of the
property may be prevented by filing a notice of lis pendens as
aut hori zed by state | aw when the forfeiture proceedi ngs conmence.
Good, 510 U.S. at 58, 114 S.Ct. at 503. |If an owner seens likely
to destroy his property when advised of the forfeiture action, the
Government may obtain an ex parte restraining order, or other
appropriate relief, upon a proper showing in district court. 1Id.
at 58-59, 114 S.Ct. at 503 (citing Fed. R Gv.P. 65; United States
v. Prem ses and Real Property at 4492 South Livonia Road, 889 F.2d
1258, 1265 (2d Cir.1989)). Finally, the Governnent may prevent
further illegal activity with search and arrest warrants obtai ned
in the ordinary course. Good, 510 U.S. at 59, 114 S.C. at 504.

At oral argument, however, the Governnment maintained that its
ability to protect its legitimate interests through the filing of
a notice of |is pendens hinges upon its ability to seize the
def endant real property. The Governnent reasoned that a lis
pendens required the filing of a conplaint, and that the forfeiture
conpl aint could not be filed until the defendant real property had
been seized. The Governnent therefore contends that execution of
the arrest warrant constitutes an essential prerequisite to the

district court's jurisdiction over the forfeiture action.



The Governnent's argunent disregards the Good court's
repeated adnmonition that the district court my preserve its
jurisdiction over real property without prior seizure. 510 U S. at
57, 114 S.C. at 503. Although seizure of the res has |ong been
considered a prerequisite to the initiation of in remforfeiture
proceedi ngs, the Good Court declared that no such seizure is
necessary for a forfeiture action initiated agai nst real property.
Id. at 57, 114 S.C. at 503. |In the case of real property, the res
may be brought within the reach of the court sinply by posting
notice on the property and | eaving a copy of the process with the
occupant. 1d. at 58, 114 S. . at 503.

As a result, the Governnent need not await seizure or arrest
of the defendant real property to file its civil forfeiture
conplaint. On the contrary, the Government may file its conplaint,
proceed to trial, obtain a judgnment of forfeiture, and only then
seize the property.?® Once the conplaint has been filed, the
Government may defeat efforts to sell the property to bona fide
purchasers by filing a notice of Iis pendens as authorized by state
| aw. See Ga.Code Ann. 88 44-14-610 to 44-14-613 (indicating that
a notice of |lis pendens may be filed by advising the clerk of the
superior court for the county where the real property is | ocated of
the parties to the action, the tine of the institution of the
action, the name of the court in which the action is pending, a

description of the real property involved, and a statenent of the

W note that the United States District Court for the
Northern District of Florida reached this same conclusion in
United States v. 18900 S.W 50th Street, 915 F. Supp. 1199, 1202
(N. D. Fl a. 1994) .



relief sought regarding the property). Consequently, in the
present case, as in Good, there is no reason for the Governnment to
take the additional step of seizing the property wthout first
affording notice and an adversary hearing. See Good, 510 U.S. at
59, 114 S. Ct. at 504.

The Governnent responds that, even if it attenpted to follow
these procedures for securing a |lis pendens, an arrest warrant
woul d i ssue pursuant to the forfeiture statute and the Suppl enent al
Rules for Certain Admralty and Maritinme Clains. Specifically, 18
U S.C 8 981(b)(2) provides that "[p]roperty shall be seized under

this subsection upon process issued pursuant to the
Suppl enental Rules for certain Admralty and Maritinme ains."” The
Admralty Rules state that "[i]n actions by the United States for
forfeitures for federal statutory violations, the clerk, upon
filing of the conplaint, shall forthwith issue a sunmmons and
warrant for the arrest of the vessel or other property wthout
requiring a certificate of exigent circunstances.” Rule C(3),
Suppl enmental Rules for Certain Admralty and Maritine Cains. The
mere fact that the statute may authorize issuance of an arrest
warrant upon the filing of a forfeiture conplaint, however, does
not indicate that the Due Process C ause permts execution of that
warrant prior to provision of notice and a hearing. ' To the
contrary, as we interpret Good, the filing of the conplaint and

recei pt of the arrest warrant nmay precede provision of notice and

‘Furthernore, even if a statutory schene authorized
i mredi at e execution of an ex parte seizure warrant, that schene
woul d have to yield to the requirements of the Due Process
Cl ause.



a hearing, but the execution of the arrest warrant may not. In
ot her words, we hold that the Due Process Clause is not inplicated
until the Governnent executes the arrest warrant. Consequently,
t he Governnment may conply with the requirenents of the Due Process
Clause by filing the forfeiture conplaint, then refraining from
executing the arrest warrant until it has provided notice and a
hearing.® As occurred in this case, the notice of |is pendens may
be filed on the sane day as the forfeiture conplaint.
C. The Existence of Exigent G rcunstances

Based on the foregoing, we hold that the procedures enpl oyed
by the Government in the present case do not conport with the Due
Process Clause of the Fifth Amendnent unless the existence of
exi gent circunstances justified the ex parte seizure. See Good,
510 U.S. at 56, 114 S. C. at 502. In order to establish the
exi stence of exigent circunstances, the Governnent nust denonstrate
that neans less restrictive than an ex parte seizure—ncluding
filing of a lis pendens, restraining order, or bond—would not
adequately protect the Governnent's interests in preventing the
sal e, destruction, or continued unlawful use of the real property.
ld. at 62, 114 S.Ct. at 505. 1In the present case, the Governnent
has not alleged or established the existence of any exigent
circunstances that woul d excuse the ex parte seizure of Appellant

Ri chardson's real property. As explained previously, the

8At the risk of stating the obvious, we note that the United
States Marshall may not refrain fromexecuting the arrest warrant
when such action would contravene a court order. Mreover, if
the district court concludes that a clai mant has received
adequate notice and a hearing, that decision binds the Marshal
and requires pronpt execution of the warrant.



Government could have protected its legitimate interests in the
def endant property by filing a notice of lis pendens or taking
ot her steps short of seizure. The Governnent therefore deprived
Ri chardson of due process when it seized 408 Peyton Road,
notw thstanding its decision not to assert physical control over
t he property.
I 11. CONCLUSI ON

In accordance with the foregoing, we REVERSE the district

court order and REMAND with instructions to dismss the conpl aint

wi t hout prejudice.



