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EDMONDSON, Circuit Judge:

This case requires us to determne the constitutionality of a
Ceorgia statute requiring drug testing of political candi dates and
nom nees for state offices. W hold that Georgia's rule viol ates
no federal constitutional provision and affirmthe district court's
j udgnent .

l.
In 1990, the Georgia |l egislature enacted O.C. G A § 21-2-140."

The offices to which the statute applies include, anong others,

those of the Governor, Lieutenant CGovernor, Secretary of State

'0C.G A § 21-2-140 provides:

At the tinme a candidate for state office qualifies for
nom nati on or election, each such candidate shall file

a certificate ... stating that such candi date has been
tested for illegal drugs ... and that the results of
such test are negative.... No candidate shall be

allowed to qualify for nom nation or election to a
state office unless he or she presents such
certificate....



Attorney Ceneral, the heads of several agencies, all state judges
in courts of general jurisdiction, and all state |egislators. Id.
§ 21-2-140(a)(4). Plaintiff-appellants are nenbers of the
Li bertarian Party seeking the offices of Lieutenant Governor,
Comm ssioner of Agriculture, and nenber of the House of
Represent ati ves.

As the language quoted in the margin indicates, anyone who
declines to take the test, or who tests positive, is basically
barred fromhol di ng office. Additional aspects of the drug-testing
schene were outlined by the district court: testing may, at the
option of the candi date, be perforned either at an approved nedi cal
testing | aboratory or at the office of the candi date's physician.
Laboratory procedures concerning privacy follow the Mandatory
Gui del i nes for Federal Wborkplace Drug Testing Prograns, set out at
53 Fed.Reg. 11,979 (1988). The test is designed to reveal the
presence or absence of the indicia of five illegal drugs. No
information unrelated to drug use is contenplated by the statute;
the test sinply indicates that the candidate tested positive or
negati ve.

The appel | ants' argunents conprise three identifiable clains.?
First, appellants argue the tests violate the Fourth Amendnent

prohibition on unreasonable searches and seizures. Second,

“Appel l ants' brief refers to al nbst every right enunerated
in the Constitution. Many of these textual provisions are
touched on only in passing, with no citations of authority. The
district court focused exclusively on appellants' Fourth
Amendnent claim and Appellants asserted at argunent here that
they chiefly advanced their First and Fourteenth Anmendnent
claims. W regard all federal constitutional argunments except
these (First, Fourth, and Fourteenth Anmendnents) as either
abandoned or wi thout nmerit.



appel lants categorize the statute as affecting the Fourteenth
Amendnent rights of candidates to run and of voters to choose them
Third, they categorize their refusal to submt to the test as a
prot ect ed speech act that cannot, under the First Amendnent, be the
basis for barring a candidate fromthe ballot.
.

That the tests at issue are searches within the nmeaning of
t he Fourth Amendnment seens settled. See Skinner v. Railway Labor
Executives' Ass'n, 489 U S. 602, 617, 109 S. C. 1402, 1413, 103
L. Ed. 2d 639 (1989). Like the test at issue in National Treasury
Enpl oyees Union v. Von Raab, 489 U S 656, 109 S.Ct. 1384, 103
L.Ed.2d 685 (1989), this test "is not designed to serve the
ordi nary needs of |aw enforcenent.” 489 U S. at 666, 109 S.C. at
1391. That is, the test is not designed to prosecute crinme: no
party before us contends otherw se. Special needs are invol ved.
In this circunstance, the courts nust "balance the individual's
privacy expectations against the Governnent's interests to
determ ne whether it is inpractical to require a warrant or sone
| evel of individualized suspicion in the particular context." 489
US at 665-66, 109 S. C. at 1390-91. Anot her federal appeals
court considering suspicionless drug testing has noted that "Von
Raab 's bal ancing test is inherently, and doubtless intentionally,
i npreci se. The Court did not purport to list all of the factors
that should be weighed or to identify which factors should be
consi dered nore wei ghty than others.”™ WIIner v. Thornburgh, 928
F.2d 1185, 1187 (D.C.Cir.1991).

No federal court seens to have entertai ned a Fourth Amendnent



challenge to a state law requiring testing of candidates for high
state office. Thus we observe at the outset the special concerns
affecting the Von Raab bal ancing test where the state's interest is
in setting qualifications for its own officers.

American history is especially inportant in a case like this
one; and the Suprenme Court observed nearly a century ago:

It is obviously essential to the independence of the States,

and to their peace and tranquility, that their power to
prescri be the qualifications of their owm officers ... should
be exclusive and free from external interference, except so
far as plainly provided by the Constitution of the United
St at es.
Taylor v. Beckham 178 U.S. 548, 570-71, 20 S.Ct. 890, 898, 44
L. Ed. 1187 (1900); (cited in Gegory v. Ashcroft, 501 U S. 452,
460, 111 S.Ct. 2395, 2400, 115 L.Ed.2d 410 (1991)). In the light
of this command, we regard the states as entitled to considerable
deference in the characterization of their own interests.

Under the Skinner-Von Raab framework, the state's interest is
calculated mainly by reference to tw factors: the |evel of
docunented evidence of a past problem and the fundanental
i nconsi stency of drug use with the demands of the position. In
Ski nner, the Court approved suspicionless drug testing where there
was a docunmented showi ng of w despread substance abuse anong
enpl oyees in the position to be subjected to testing. 489 U S. at
607, 109 S.Ct. at 1407-08.

In Von Raab, the Custons office did not denonstrate a past of
drug abuse anong the enployees to be tested. The Court approved
the search anyway, however, when confronted with evidence that

physi cal and ethical demands on custons agents were so great as to

render drug use totally inconpatible with the nature of the



position. 489 U S at 669-70, 109 S.Ct. at 1393. Thus, because
Ceorgi a has not argued that her elected officials have in the past
abused drugs, the issue on Georgia's interest is whether unlawf ul
drug use is simlarly fundanmentally inconpatible with high state
of fice.

We think that to ask this questionis also to answer it. The
peopl e of Georgia place in the trust of their elected officials
t hat whi ch peopl e value nost highly: their liberty, their safety,
their economic well-being, wultimate responsibility for |[|aw
enforcement, and so on. The Supreme Court has recogni zed that
"drug abuse is one of the nost serious problens confronting our
soci ety today," Von Raab, 489 U S. at 674, 109 S.C. at 1395, and
t herefore has approved the drug testing of Custons officers in part
because "the national interest [in eradicating drug use] could be
irreparably damaged if those charged with safeguarding it were,
because of their own drug use, unsynpathetic to their m ssion of
interdicting narcotics.” 489 U S. at 670, 109 S.C. at 1393. That
said, it follows, even nore forcefully, that those vested with the
hi ghest executive authority to nake public policy in general and
frequently to supervise Georgia's drug interdiction efforts in

particul ar must be persons appreciative of the perils of drug use.?

%The Von Raab situation m ght be distinguished on the basis
t hat Congress can define the Custons Departnent's m ssion and
demand synpathy to that m ssion as a condition of enpl oynent,
whereas the executive officers here are nenbers of a branch
coequal to the Ceorgia legislature. W regard this distinction
as involving a pure question of state |aw.

Appel l ants asserted in their conplaint that the testing
violates the Georgia Constitution, but the district court
deci ded no issues of state law. 28 U S.C. 8§ 1367 provides
that the district courts "may decline to exercise



But drug use poses significant dangers beyond rendering
el ected officials unsynpathetic to drug interdiction efforts. The
nature of high public office in itself demands the highest |evels
of honesty, clear-sightedness, and clear-thinking. For exanple,
the Lieutenant Governor is the President of the Senate and has
ot her executive duties posed by law, nore inportant, though, the
Li eutenant Governor is to replace the Governor should the top
executive office becone vacant. O C G A 8§ 45-12-7. The CGovernor
nmust respond to state enmergencies, id. 8 45-12-30, and if necessary
call out the state mlitia. ld. 88 45-12-27; 45-12-28. He can

direct state | aw enforcenment agencies. See O C G A 88 35-3-8.1;

35-2-33(b). The CGovernor has broad powers of appointnent to
important offices, boards, commssions, and so forth. See
generally id. § 45-12-50; see also Ga. Const. Art. I, 8 2, par. 1

(Governor appoints nenbers of State Board of Pardons and Parol es).
It goes without saying that clear judgnment is inperative to the
position. Likew se, nenbers of the House of Representatives enact

| aws of general applicability for the state, whil e the Comm ssi oner

suppl enental jurisdiction over a clainmt which they otherw se
have power to hear if "the claimraises a novel or conplex
issue of state law...." [1d. The decision not to exercise
suppl enental jurisdiction is reviewed for abuse of

di scretion. Faucher v. Rodziew cz, 891 F.2d 864, 872 (1l1th
Cir.1990). In view of the conplex state constitutional

i ssues presented here and the interests of comty in this
sensitive area of federal-state relations, we cannot
conclude the district court abused its discretion. See,
e.g., Gant v. Semnole County, Fla., 817 F.2d 731, 732
(11th G r.1987) (finding no abuse of discretion where
district court failed to explain dism ssal of state claim
because "[e] xerci sing pendent jurisdiction over the claim
woul d have required the district court to decide a novel
guestion of state law..."). W also decline to decide the
i ssues of state |aw rai sed by appellants.



of Agriculture |leads an agency with broad regul atory powers. See
generally id. 8 2-2-7 (Conm ssioner of Agriculture); Ga. Const.
Art. |1l  (House of Representatives). The positions are
particularly susceptible to the "risks of bribery and bl ackmai
agai nst which the Governnent is entitled to guard.” Von Raab, 489
US at 674, 109 S.C. at 1395. Sinply put, the state's interest
infilling these positions with drug-free people is great.*

Al so, we note that our conclusion is strengthened by our
deferential reading of Ceorgia s appraisal of its own interests.
Eval uating the governnental interest is necessarily a policy-based
inquiry; and while the inportance of electing officials whose
probity and judgnent are uncl ouded by the use of unlawful drugs may
be self-evident to us, we—whatever our own views m ght be—waoul d be
slow to disregard Ceorgia' s appraisal of that need in the I[ight of
cases |like Taylor, supra, remnding us that a state's sovereign
interests are at stake.

Agai nst Georgia's interests nmust be bal anced
plaintiff-appellants' privacy interests. The Suprene Court in

Skinner, 489 U.S. at 626, 109 S.C. at 1418, noted that drug tests

‘Appel | ants contend that because the test is adninistered
after substantial notice, drug users may sinply discontinue their
i ndul gence for a brief period before testing and, thus, defeat
the purpose of the test. They say the testing is just
ineffective. But, in balancing the Fourth Arendnent interests,
there is no requirenent that a search be the single nost
effective one a legislature could design. Also, as the Suprene
Court noted in Von Raab, "addicts may be unable to abstain for
even a limted period of tine, or may be unaware of the
"fade-away effect' of certain drugs.” 489 U S at 676, 109 S. C
at 1396 (citations omtted). Persons who would be caught by
Ceorgia's limted testing would seemto be people who are out of
control about drugs; these worst cases m ght be the nost
dangerous in public office. The testing is not so ineffective as
to be unreasonable or irrational in itself.



"require enployees to performan excretory function traditionally
shi el ded by great privacy," and Justice Scalia wote in Von Raab
that the drug tests there were "particularly destructive of privacy
and of fensive to personal dignity." 489 U S. at 680, 109 S.Ct. at
1398 (Scalia, J., dissenting).

But, we think that the intrusion here is even | ess than that
approved in Von Raab. Here, the test can be taken at the office of
t he candi date's physician, whereas in Von Raab, the test had to be
taken in the conpany of an (auditory) observer enployed by an
"i ndependent contractor."” O her aspects bearing on the
individual's interests are simlar to those approved in Von Raab.
The district court noted that federally-approved privacy
gui del i nes, such as those at 53 Fed.Reg. 11,979 et seq. (1988),
serve as the benchmark for | aboratory procedures. The test reveals
only the presence or absence of the indicia of the use of illegal
dr ugs. The results are not made available to |aw enforcenent
officers in the event a candidate chooses not to file them (if
taken through one's own physician, no state agent need know that
the test was adm nistered). And, nmuch like the Custons agents
whose privacy expectations are dimnished because physical
condi tioning and ethical behavior are central to job performance,
see Von Raab, 489 U S. at 679, 109 S.Ct. at 1398, candi dates for
hi gh of fi ce nust expect the voters to demand sone di scl osures about
t heir physical, enotional, and nental fitness for the position.

Because the governnental interests of the state of GCeorgia
outweigh the intrusions on privacy effected by the challenged

testing, we hold that OC GA 8§ 21-2-140, as applied to the



appel l ants, does not violate the Fourth Amendnent.
[l
Appel l ants al so contend that by barring from the ballot a

cl ass of persons (those who refuse to take drug tests), the Georgia
| egislature has violated the rights of the candidates to run for
office and the people to vote for whom they please. In their
briefs and at argunent, appellants indicated they would
characterize the Fourteenth Arendnent as creating a nearly absol ute
barrier to excluding a defined group of persons fromthe ballot.
The Suprenme Court, however, has rejected that argunment, nost
recently in Gegory v. Ashcroft, 501 U S. 452, 111 S.C. 2395, 115
L. Ed.2d 410 (1991). There, the Court recognized Mssouri's
prerogative to exclude from the ballot nost candidates for the
state judiciary over a mandatory retirement age of seventy years.
The Court acknow edged that when states bar a class of candi dates
fromthe ballot, "the Equal Protection C ause provides a check on
such state authority,” but cited Article IV, section 4 and the
Tenth Amendnent for the proposition that

our scrutiny will not be so demanding where we deal wth

matters resting firmMy wthin a State's constitutiona

prerogatives. This rule is no nore than a recognition of a

State's constitutional responsibility for the establishnent

and operation of its own governnent, as well as the

qgualifications of an appropriately designated class of public

of fi ce hol ders.
501 U.S. at 462, 111 S. . at 2402 (citations and internal
quotation marks om tted).

Gregory guides us in our disposition of the appellants' equal

protection claim There, the Court held that rational basis

scrutiny applies to state electoral qualifications not involving a



suspect classification. 501 U S. at 470, 111 S.C. at 2406. Under
rational basis scrutiny, courts "will not overturn such a statute
unl ess the varying treatment of different groups or persons is so
unrelated to the achievenent of any conbination of legitimte
pur poses that we can only conclude that the |egislature' s actions
were irrational."” Vance v. Bradley, 440 U. S. 93, 97, 99 S. Ct. 939,
943, 59 L.Ed.2d 171 (1979).

Considering the inportance of the nental, enotional, and
physi cal health of high public officials, we cannot concl ude that
the Ceorgia legislature acted irrationally. Al so, the Ceorgia
statute creates less of a barrier than the one upheld in Gegory:
whereas M ssouri judicial candi dates past the mandatory retirenent
age were permanently barred fromthe ballot, Georgi a candi dates are
only barred so long as they cannot (or will not) denonstrate that
they are drug-free. Thus we hold that O C. G A 8§ 21-2-140 does not
i nproperly infringe on the rights of people to run and of voters to
choose the candi date of their choice.

I V.

Appel l ants' First Amendnent claimis based on their assertion
that the "refusal tamely to submt to the governnent's drug testing
edict is itself a protected free speech act simlar in nature to
refusing to salute a flag or the king's hat set upon a post in the
village square.” W read this argunent as an appeal to the
rati onal e of cases |i ke Conmuni st Party of |Indiana v. Whitconb, 414
US 441, 94 S.C. 656, 38 L.Ed.2d 635 (1974), which invalidated a
state statute conditioning ballot access on the filing of an

affidavit disavowng the overthrow of state and nationa



governnments, and Bond v. Floyd, 385 U S. 116, 87 S.C. 339, 17
L. Ed. 2d 235 (1966), which held that exclusion of a menber of the
Ceorgi a House of Representatives based on his stated opposition to
the Vietnamwar violated the First Anendnent. W think these cases
are di stinguishable in that they invol ve pure speech acts, divorced
from unl awf ul conduct.

In that respect, this case is nore like United States v.
OBrien, 391 U.S. 367, 88 S.C. 1673, 20 L.Ed.2d 672 (1968), where
the court upheld against a First Amendnent challenge the
prosecution of a young man who burned his draft card, ostensibly in
an effort to persuade others to oppose the VietnamWar. There, the
Court stated, "[w e cannot accept the view that an apparently
limtless variety of conduct can be |abeled speech whenever the
person engagi ng i n the conduct intends thereby to express an idea."
391 U.S. at 376, 88 S.Ct. at 1678. The Court went on, however, to
entertain the "assunption that the all eged conmuni cative el enent in
OBrien's conduct is sufficient to bring into play the First
Amendnent . " | d. Against this backdrop, the Court held that
government regul ati on of conduct contai ning "speech and nonspeech”
elements is “"sufficiently justified if it is wthin the
constitutional power of the Governnent; if it furthers an
i nportant or substantial governnment interest; if the governnental
interest is unrelated to the suppression of free expression; and
if the incidental restriction on alleged First Arendnent freedons
is no greater than is essential to the furtherance of that
interest.” 391 U S at 377, 88 S. (. at 1679.

CGeorgia's drug-testing statute passes nuster under the



framework of OBrien. First, it is generally within the power of
the state of Georgia to prescribe qualifications for its elected
officials. See Gegory, 501 U S at 463, 111 S.C. at 2402.

Second, the statute furthers a substantial governnental
interest, as described in the Fourth Arendnent anal ysis above.

Third, the governnent's purpose is not suppression of free
expression. The purpose, as we concluded above, is ensuring that
high public officials to whom imense responsibilities are
entrusted possess the judgnent, probity, and al ertness required of
t hem Anyway, it is doubtful whether the statute has even the
effect, | et alone purpose, of restricting speech rights. W think
an audi ence would much nore clearly perceive the intended nessage
of one who burns a draft card than the nessage of one who declines
totake a drug test. See generally Cdark v. Community for Creative
Non- Vi ol ence, 468 U.S. 288, 294, 104 S.C. 3065, 3069, 82 L.Ed.2d
221 (1984) (noting that First Amendment protection of conduct
depends on whet her conduct "woul d reasonably be understood by the
vi ewer to be conmunicative").

Fourth, the regulation is no nore restrictive of expression
than is necessary. |If Georgia' s goal is to preclude the nom nation
or election of people addicted to drugs then it nust require
rather than sinply advise, that prospective candidates submt to
testing. Appellants have not suggested a | ess restrictive way for
Georgia to acconplish its stated objective of keeping drug users
out of office. Therefore, we conclude that whatever inpact the
Ceorgi a statute has on speech does not violate the First Anendnent.

V.



No party contends in this appeal that the drug testing in
this case is for normal |aw enforcenent. The controversy is about
Georgia's rights and the special need Georgia believes it has to
take a step to deter illicit drug users from filling inportant
state offices. Especially inthe |ight of federalismand the Tenth
Amendnent, we are cautious in interfering with the states on
matters central to their governance.®> O C. G A § 21-2-140 does not
violate the First, Fourth, or Fourteenth Anmendnent rights of
candi dates for high office in Georgia; we affirmthe judgnent of
the district court.?®

AFFI RVED.
BARKETT, Circuit Judge, dissenting:
As the mpjority recognizes, there is no question that the

mandatory drug testing in this case is an unreasonable search

°By the way, Georgia publishes almost no official
| egislative history. And, we do not accept an academ c |aw
journal's summary of a post-enactnent tel ephone interview (not
conducted under oath) with a single |legislator (even one of the
sponsors of a bill) as conpetent |egislative history. See, e.g.,
Bl anchette v. Connecticut General Ins. Corp., 419 U S 102, 132,
95 S. . 335, 353, 42 L.Ed.2d 320 (1974) (rejecting use of
"subsequent | egislative history" because "[P] ost-passage remarks
of |egislators, however explicit, cannot serve to change the
legislative intent.... Such statenents represent only the
personal views of these legislators.”). Nor do we—en the basis
of such "history"—accept that Georgia' s drug testing lawis
nmerely or chiefly synmbolic, although that which is synbolic may
still have great significance. 1In their brief,
plaintiff-appellants cited to no such | aw revi ew sunmaries; and
we think they—given the lack of true |egislative history
avai |l abl e—ere right not to do so.

W are aware that qualifying to run for the pertinent
public offices is only a few nonths away. W al so recogni ze that
plaintiff-appellants will Iikely seek review of our decision.
For that reason, we have tried to be expeditious in announcing
t he deci sion. Because speed seens inportant, we have perhaps not
said all that we coul d—especially about history; but we think we
have sai d enough to indicate our general point of view



prohibited by the Fourth Amendnment wunless it is required by
"special governmental needs beyond the normal need for |[|aw
enforcenment,” and those needs outweigh the candidates' privacy
interests. National Treasury Enpl oyees v. Von Raab, 489 U. S. 656,
665-66, 109 S.Ct. 1384, 1390-91, 103 L.Ed.2d 685 (1989) (citing
Ski nner v. Railway Labor Executives' Ass'n, 489 U S. 602, 109 S. C
1402, 1413-14 (1989)). | dissent because | do not believe that the
suspi cionless search in these circunstances serves any specia
governnent al need beyond the normal need for | aw enforcenent, and,
if it did, | believe that the candidates' privacy interests
out wei gh the governnental interests when the factors of Von Raab
are properly consider ed.

Bef or e bal anci ng t he candi dates' privacy expectations agai nst
t he government's interests in conducti ng suspi ci onl ess
drug-screening, the court nust first ascertain whether this case
presents a speci al governnental need beyond the normal need for | aw
enforcement. In sinpler terns, before the court can bal ance the
conpeting interests in this case, it nust first ask what is so
i npractical about requiring a warrant or individualized suspicion
in the circunstances presented here. It is in this threshold
inquiry that | believe the majority first errs.

The majority frames its analysis in terns of whether "unl awf ul

drug use is ... fundanentally i nconpatible with high state office."

"Whet her "[s] pecial needs are involved" in this case is
determ ned not by how urine test results will be used agai nst any
particul ar candi date, but by whether the "need" for such testing
is already served by ordinary |aw enforcenent, and is of such a
"special" nature as to render the Fourth Amendnent's warrant
requi renment inpracticabl e.



Certainly, the answer to that question is patently obvious, but the
question assunes unlawful drug use.® This case is not about the
inconpatibility of drug use and elected office, but rather about
whet her Fourth Amendnent protections can be constitutionally
suspended when there is no individualized suspicion, when there is
no imediate or direct threat to public safety, when those being
searched are not directly involved in the frontlines of drug
interdiction, when there is no institutional setting involved such
as a prison or public school requiring swft and infornal
di sci pline, and when there are no dire consequences as a result of
waiting to obtain a warrant if a candi date, or anyone el se for that
matter, is suspected of violating the law. The first question for
the court is not whether the state's interest is great enough and
its chosen nethod effective enough to outweigh the privacy
interests involved. Rather, it is whether, under Von Raab, the
circunstances in this case give rise to a speci al governnental need
beyond the ordinary needs of |aw enforcenent in the first place.
| think not, and the mpjority's analysis does not support its
conclusion to the contrary.?®

Essentially, the mgjority's justification for suspending the

0C.G A § 21-2-140 bars frompublic office either
candi dates who refuse to take the test because they are
i deol ogi cally opposed to the governnment's intrusion upon their
privacy, or candidates who fail the test and are thereby only
suspected of having commtted a crine.

%The majority's reference to the Tenth Amendnent interest in
setting qualifications for public office m sses the point.
Georgia's power under the Tenth Amendment to regulate its
el ectoral process is not absolute. As the majority notes, the
state's power to do so is subject to federal constitutiona
[imtations, the extent of which are at issue here.



requi renents of the Fourth Amendnent is the state's interest in
of fi cehol ders who are "drug free," "honest[ ], clear-sighted] ],
and cl ear-thinking," as well as "appreciative of the perils of drug
use" and "[ ]synpathetic to drug interdiction efforts.” Putting
aside First Amendnent concerns as to whether these subjective
traits, as desirable as they may be, can be legislated as valid
qualifications for public office, this standard not only fails to
address why ordinary | aw enforcenent nethods are insufficient to
protect these interests, but it makes suspicionl ess searches the
rul e and obtaining a warrant al nost always irrelevant.* Moreover,
this rationale seriously erodes the Fourth Anendnent's protections
for many peopl e beyond the parties invol ved here.

The Suprene Court has rejected such an overbroad standard in
assessi ng the reasonabl eness of various governnental drug-testing
schenes. In Skinner and Von Raab, the Court suspended Fourth
Amendnent protections only when the risks of drug inpairnent
affected those directly on the frontline of drug interdiction
efforts, or those who, if under the influence of drugs, could pose
an i nm nent physical threat to the public. The Court found a nexus
between the risks of drug use and inmmnent hazards to public
safety, for exanple, where governnent enployees "di scharge duties
fraught with such risks of injury to others that even a nonentary

| apse of attention can have di sastrous consequences."” Skinner, 489

‘Under this standard, what Fourth Amendnent protections
woul d candi dates retain to prevent suspicionless testing to
research for a physical or nental inpairment, AIDS, alcohol or
prescription drug abuse, screening DNA for genetic information,
or to prevent warrantless invasions of hones to search for drugs,
por nogr aphy, or other contraband?



U S at 628, 109 S.Ct. at 1419. The Court held that railway safety
is a special governnmental need beyond the normal need for |aw
enforcenment and justifies the suspicionless urine testing of those
enpl oyees whose drug and al cohol abuse can "cause great human
| oss, " but noted that the regulations "narrowly and specifically"
l[imted testing to the aftermath of a serious accident when
i ndi vi dual i zed suspicionis "nost inpracticable,” or when enpl oyees
are otherwise directly involved in safety-rules violations. Id. at
622, 631, 109 S.C. at 1416, 1420-21. Moreover, the Court upheld
drug testing only after a showi ng of past history |linking drug and
al cohol abuse with serious train accidents. Id. at 606-08, 109
S.Ct. at 1407-08.

In Von Raab, the Court I|ikewi se required such a nexus in
uphol di ng suspi cionl ess urine testing of Custons enpl oyees who are
involved directly in enforcing drug laws, or are required to carry
firearms. Von Raab, 489 U S. at 670-71, 109 S.Ct. at 1393. Wiile
the Court found conpelling the Custons Service's interest in
"ensuring that front-line interdiction personnel are physically
fit, and have uninpeachable integrity and judgnent," it also
specifically explained how that conpelling interest would be
underm ned by unlawful drug use anmong such front-line personnel:
"A drug user's indifference to the Service's basic mssion, or,
even worse, his active conplicity with mal efactors, can facilitate
importation of sizable drug shipnments or block apprehension of
dangerous crimnals." Von Raab, 489 U S. at 670, 109 S.C. at
1393. The Court recognized that "the public should not bear the

risk that enployees who may suffer from inpaired perception and



judgment will be pronoted to positions where they may need to
enpl oy deadly force.” Id. at 671, 109 S.C. at 1393 (enphasis
added) .

The narrow focus of these exceptions was reaffirned in
Vernonia School District 47 v. Acton, --- US ----, 115 S.C
2386, 132 L.Ed.2d 564 (1995). The Court held that special
governnmental needs justify randomy testing the urine of
school chi I dren, who hol d a di mi ni shed expectation of privacy in the
public school custodial setting, but noted that "it nust not be
| ost sight of that this programis directed nore narrowmy to drug
use by school athletes, where the risk of imedi ate physical harm
to the drug user or those with whom he is playing his sport is
particularly high."™ Acton, --- US at ----, 115 S. C. at 2395
(enmphasi s added). Thus, it appears that even (unathletic)
school chil dren enj oy greater Fourth Amendment protections than the
maj ority accords the candidates in this case.

There i s nothing so speci al or i medi ate about the generalized
governnental interests involved here as to warrant suspension of
t he Fourth Amendnent's requirenment of individualized suspicion for
searches and seizures. There are no exigent circunstances. There
is no inmmnent threat of grave physical harm The prospective
candi dates are not on the frontlines of drug interdiction. And, we
cannot ignore that candidates are subjected to the ultimte
screeni ng program-+the voice of the el ectorate. Thus, | believe the
majority errs in concluding that a speci al governnental need beyond
the normal need of |aw enforcenent is present in this case.

In addition to being troubled by the majority's assunption



that a special governnental need beyond the normal need for |aw
enf orcement exists which nakes obtaining a warrant inpractical in
this case, | amtroubled by the majority's assessnent and bal anci ng
of the conpeting interests involved. This case presents a nore
serious constitutional question than that in Von Raab and Ski nner
because of the nature and magnitude of the individual rights
i nvol ved.

Even if privacy interests are viewed in the narrowest sense,
a candidate's legitimte expectation of privacy in his or her
bodily fluids is greater than the enpl oyees in Von Raab or Ski nner.
In balancing the privacy interests of the enployees in Von Raab,
the Court recogni zed that Custons officers al ready agree to undergo
intrusive screening as a condition of enploynent: " Unlike nost
private citizens or governnment enployees in general, enpl oyees
involved in drug interdiction reasonably should expect effective
inquiry into their fitness and probity.”" Von Raab, 489 U S. at
672, 109 S.C. at 1394 (enphasis added). The Court |ikened the
necessity in those circunstances to the "extraordi nary assurances
of trustworthiness and probity" and "intrusive inquiries into ..
physical fitness" required of those who wundertake "special
posi tions" such as in our mlitary or intelligence services. Id.
at 671, 109 S. . at 1394. 1In Skinner, the Court |Iikew se
recogni zed that "the expectations of privacy of covered enpl oyees
are di m ni shed by reason of their participationin an industry that
is regulated pervasively to ensure safety, a goal dependent, in
substantial part, on the health and fitness of covered enpl oyees."

Ski nner, 489 U. S. at 627, 109 S.Ct. at 1418.



| recognize that enploynment choices may indeed dimnish
expectations of privacy. An individual need not choose to becone
a drug interdiction agent, mlitary intelligence officer, or
rail way engineer, thereby avoiding the intensive training and
intrusive screening required by that particular job. But, an
i ndi vi dual does not have a constitutional right to a specific kind
of enploynment. The Constitution, however, protects participation
in governnent. \Wile candidates relinquish to the people a great
deal of their privacy in choosing to run for public office, the
price should not include sacrificing one's Fourth Amendnent right
to be free fromunreasonabl e searches and sei zures.

I n conducting the Von Raab bal ancing test, the majority fails
to adequately <consider the totality of the governnent's
"interference with individual liberty." Von Raab, 489 U S. at 671
109 S. . at 1393. Not only is the privacy surrounding an
individual's bodily functions at stake, but all of the rights
associated with participatinginadenocracy—ights of associ ati on,
freedom of speech, ballot access, and the right to cast an
effective ballot. W are not dealing nerely with the denial of a
j ob opportunity, but with the denial of opportunity to participate
in our denocratic formof governnent. |In light of the interference
with these liberty interests, giving the governnental interests
here the greater weight seens especially unreasonabl e.

Finally, | am concerned about the majority's conclusion that
the governnent's actions in this case do not violate the First
Amendnent. The mgjority maintains that the governnent's purpose is

not suppression of free expression. Yet, it supports its hol ding



by citing the inportance of ensuring that elected officials are
"persons appreciative of the perils of drug use" and "[
] synpathetic to drug interdiction efforts.” Establishing acertain
i deol ogy as a "qualification" for holding public office appears to
be a content-based restriction on free expression.®> Drug policy is
a politically charged issue confronting nmany governnment officials
who have di sparate points of viewregarding the "Drug War" and the
efficacy of the nmeans enployed in fighting it. It is the function
of public office holders to wite, enforce, and interpret the | aws,
including drug laws. By conditioning holding public office upon
subm ssion to drug screening, however, the Ceorgia |egislature
effectively bans from positions of political power not only those
candi dat es who m ght di sagree with the current policy crimnalizing
drug use, but also those who chall enge the intrusive governnental
means to detect such use anobng its citizenry. This statute is
neither neutral nor procedural, but, in the mgority's own
characterization, attenpts to ensure that only candidates with a
certain point of view qualify for public office.

It s beyond peradventure that a bodily search is
significantly intrusive. It is alnost equally obvious that the

means utilized here would not acconplish the goals purportedly

®The Supreme Court struck down a previous attenpt by the
Ceorgia legislature to disqualify a citizen frompublic office on
the basis of his ideology, noting that: "Madison and Ham | ton
antici pated the oppressive effect on freedom of expression which
woul d result if the legislature could utilize its power of
judging qualifications to pass judgnment on a legislator's
political views." Bond v. Floyd, 385 U S. 116, 135-37 n. 13, 87
S.C. 339, 349-50 n. 13, 17 L.Ed.2d 235 (1966) (holding
| egi sl ature's use of oath provisions to exclude fromits ranks
one with whomits mpjority disagreed on federal governnent's
policy in Vietnam War viol ated First Amendnent).



justifying the search. ® Thus, this search is nmore a synbolic
gesture than an effective tool to ferret out drug-users or assure

exenplary public officials.” Surely, synbolic gestures are not

®The majority recogni zes that, considering the notice given,
any drug user could disguise drug use, and that "[p]ersons who
woul d be caught by Georgia's Iimted testing would seemto be
peopl e who are out of control about drugs...." It also seens
t hat these "worst cases” would be ideal candidates for sone form
of individualized suspicion.

‘The majority has delineated the governnent's purported
interest in ensuring that candi dates "have what it takes" to hold
public office as justification for the suspicionless urine
testing of candidates. However, the avail abl e subsequent
| egislative history indicates that in passing OC GA § 21-2-
140, the Georgia General Assenbly did not appear to be notivated
by concerns that state politicians exercise their "best judgnent
and skill,"” but rather by the desire to enact a synbolic neasure:

"One of the sponsor's of the original 1990 | egislation
... proposed the |egislation out of a sense of fairness
rather than any genuine fear that state politicians
were not drug free. The sponsor of the 1990
legislation felt that if city council or state
politicians require drug testing of state enpl oyees,
they too should undergo drug testing. Additionally, if
in order to appease public concern about the use of
illegal drugs politicians nmust infringe upon the rights
of governnment enpl oyees, the politicians thenselves
should be treated simlarly."

Edith M Shine, Legislative Review, 9 Ga.St.U. L. Rev. 212,
218 (1992) (citing Tel ephone Interview with Rep. Bob Hol nes,
House District No. 28 (Apr. 10, 1992)) (footnotes omtted).
Representative Hol nmes stated that the |egislation was
proposed in response to simlar |egislation that required
school teachers to undergo urine testing because it was
unfair to subject teachers to urine tests unless the
politicians enacting such a |law al so were tested. 1Id. at
218 n. 61. Nonetheless, the law did not apply to
politicians who were already in office, but only to
prospective candi dates for those offices. |In any event, the
Applicant Drug Screening Act, which precipitated the nmandate
for suspicionless testing of political candidates, was
struck down later as an unconstitutional infringenment of

enpl oynment applicants' Fourth and Fourteenth Anmendnent
rights. Georgia Ass'n of Educators v. Harris, 749 F. Supp.
1110, 1114 (N.D. Ga.1990) (hol ding generalized governnent al
interest in maintaining drug-free workplace not sufficiently
conpelling so as to outweigh applicants' Fourth Amendnent



enough to trunp the constitutional inperatives of the Fourth

Amendnent or the right to participate in governnent.

rights).

On a final note, Representative Hol mes' comments are
i ncapabl e of "chang[ing] the |egislative intent :
expressed before the Act's passage,” as in Blanchette v.
Connecti cut Ceneral Insurance Corp., 419 U S. 102, 132, 95
S.C. 335, 353, 42 L.Ed.2d 320 (1974) because, as the
majority notes, no "official"™ history of |egislative intent
exi sts. Rather, this case is closer to Galvan v. Press, 347
U S. 522, 526-27, 74 S.C. 737, 740, 98 L.Ed. 911 (1954)
(relying on 1951 menorandum by Senator MCarran in
interpreting anbi guous | egislative intent of 1950 statute he
sponsored). W are left, therefore, with the wi sdomof M.
Chi ef Justice John Marshall that "[w] here the m nd | abours
to discover the design of the legislature, it seizes
everything fromwhich aid can be derived." United States v.
Fisher, 6 U S. (2 Cranch) 358, 386, 2 L.Ed. 304 (1805)
(quoted in Consuner Product Safety Comm ssion v. GTE
Syl vania, Inc., 447 U.S. 102, 100 S.Ct. 2051, 64 L.Ed.2d 766
(1980)) .



