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| N THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCU T

No. 95-8120

D. C. Docket No. 1:94-CR-149

UNI TED STATES OF AMERI CA,
Pl aintiff-Appell ee,

ver sus

HARRY LEON SM TH, 111,
Def endant - Appel | ant .

Appeal fromthe United States District Court
for the Northern District of (Georgia

(QOct ober 31, 1997)

Before  HATCHETT, Chi ef Judge, TJOFLAT,
ANDERSON, EDMONDSON, COX, BIRCH, DUBI NA,



BLACK, CARNES, BARKETT, Circuit Judges*, and
H LL**, Senior Crcuit Judge.

DUBI NA, Circuit Judge:

*Judge Frank M Hull was appointed after this
case was orally argued, but was an active
menber of the court at the tine the case was
deci ded. She has elected not to participate
i n the decisional process.

**Senior U S CGrcuit Judge H Il elected to
participate in this decision pursuant to 28
U S.C. 846(c).



| .

Appel lant Harry Leon Smth, 111, (“Smth”)
was indicted by a federal grand jury in the
Northern District of Georgia in a one- count
I ndi ctnent. The indictnent charged Smth wth
runni ng a check-kiting schene in violation of
18 U S.C. 8 1344. Initially, Smith entered a
plea of not guilty to the indictnment but |ater
changed his plea to qguilty. The probation
of fi cer recommended in her initial presentence
report (“PSR’) that Smth receive a three-
| evel reduction in his offense level for
acceptance of responsibility pursuant to

USS G §3E1.1. ' After Smith objected to

' 8§ 3E1.1. Acceptance of Responsibility

(a) If the defendant clearly
denonstrat es accept ance of
responsibility for his offense,
decrease the offense | evel by 2
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| evel s.

(b) If the defendant qualifies
for a decrease under subsection
(a), t he of f ense | evel
det er m ned prior to t he
operation of subsection (a) is
| evel 16 or greater, and the
def endant has assi st ed
authoritiesintheinvestigation
or prosecution of his own
m sconduct by taking one or nore
of the follow ng steps:

(1) tinmely provi di ng
conplete information to

t he ~government
concer ni ng hi s own
| nvol venent I n t he

of f ense:; or

(2) timely noti fying
authorities of hi s
intention to enter a
plea of guilty, thereby
permitting t he
gover nnment to avoi d
preparing for trial and
permtting the court to
allocate its resources
efficiently,

decrease the offense |evel by

addi ti onal | evel.



several paragraphs of the PSR, the probation
officer wthdrew her recommendation for the
reduct i on. However, at sentencing, Smth
still sought a reduction for acceptance of
responsibility. The district court expressly
found that Sm th had not nmani f est ed accept ance
of responsibility and denied Smth's request.

The district court determned that the
base offense | evel was 15 and sentenced Smth
to 18 nonths inprisonnent, followed by five
years of supervised rel ease.” The gover nnent
then pointed out that the correct offense
| evel was 17, requiring a sentence in the 24-
30 nmonth range. The district judge admtted

his error and granted a two-level reduction

2 The court al so ordered that Smth pay

restitution in the anmbunt of $269, 049. 40 and
| nposed a $50. 00 speci al assessnent.
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for acceptance of responsibility so that he
woul d not be forced to i ncrease the previously
| nposed 18 nonth sentence:
"Il grant him the two-Ilevel decrease
for acceptance of responsibility

Because |’ve already i nposed the 18
nont hs’ sentence and | hate to go back

and change it and increase it. | don’'t
mnd reducing it, but | hate to
| ncrease it.

(R3-27-28). The district court’s deci sion was
not based on reconsideration of its finding
that Smth failed to accept responsibility.
The record clearly denonstrates that this
award was based on the court’s reluctance to
i ncrease Smth's sentence above the 18 nonth
term of inprisonnment which the court already
had i nposed. Thus, Smth received a two-1|evel
reduction t hat he di d not deserve.

Surprisingly, he appeal ed.



A panel of this court remanded the case to
the district court. Concerned that the
district <court’s decision to deny the 8§
3E1. 1(b) reduction was based on Smth
exercising his right to object to the PSR, the
panel instructed the district court to
consi der whet her Smth was entitled to an
addi ti onal one-level reduction for acceptance
of responsibility under U S.S.G 8§ 3El.1(b).
United States v. Smth, 106 F.3d 350 (11lth

Cr. 1997) (as anended). This court then
vacat ed t hat deci sion and ordered reheari ng en

banc. United States v. Smth, 112 F.3d 473

(11th Gr. 1997).
I 1.
The determ nation of whether a defendant
has adequately nmanifested acceptance of

responsibility is a flexible, fact sensitive
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lnquiry. See Joiner v. United States, 103 F. 3d

961, 963 (11th CGr.), cert. denied, 117 S. C.

1857 (1997); United States v. Scroggins, 880

F.2d 1204, 1215 (11th Cr. 1989). The panel
hel d t hat:

[A] defendant nmmy not be denied a
reduction [in offense |evel for
acceptance of responsibility] under 8§
3E1.1 solely for exercising the right
to chall enge the | egal propriety of his
puni shnent under the <crimnal code

and/ or sentencing guidelines.... [I]t
is inpermssible to consider the
chall enge to the legal propriety of a
sent ence.

Smth, 106 F.3d at 352. Wth this |anguage,
t he panel opinion went too far. Qur case | aw
permts a district court to deny a defendant
a reduction under 8 3El.1 based on conduct
| nconsi st ent wi th acceptance of
responsibility, even when that conduct

| ncl udes the assertion of a constitutional



right. See United States v. Jones, 934 F. 2d

1199, 1200 (11th Gr. 1991); United States V.

Henry, 883 F.2d 1010, 1011 (11th G r. 1989).
In addition, frivolous |egal chall enges could
suggest to the district court that the
def endant has not accepted responsibility for
his conduct. Therefore, we hold that a
di strict court may consi der the nature of such
chal | enges along wth the other circunstances
in the case when determning whether a
def endant shoul d receive a sentence reduction
for acceptance of responsibility.

In the present case, although Smth
referred to his objections to the PSR as
“l egal objections based on |egal argunents”
(R3-15), the record does not support this
characteri zati on. In fact, Smth, in his

obj ections to the PSR, contended that he did



not possess fraudulent intent wth respect to
both offense conduct and relevant conduct.
These obj ections were factual, not |egal, and
ampunted to a denial of factual guilt.

The panel opinion remanded the case to
the district court to determ ne whether Smth
was entitled to an additional one-Ilevel
reduction. W see no need to remand this case
for resentencing. Smth received a w ndfall
and clearly suffered no prejudice from the
3

district court’s sentencing error.

Accordingly, we affirmSmth's sentence.

3 W note fromthe record in this case

t hat the governnent did not appeal. W assune
that is because the governnent, under the
terns of the plea agreenent wwth Smth, agreed
to recommend a reduction for acceptance of
responsibility. [|If the governnent had taken
an appeal, however, we woul d vacate and remand
Smth's sentence because, as previously
stated, the district court did not sentence
Smth within the correct guideline range.
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AFFI RMED.
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