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Sept. 19, 1996.
Appeals from the United States District Court for the Southern
District of Georgia. (Nos. 1:91-175 and 92-134-CV), Dudley H
Bowen, Jr., Judge.

Before COX and BARKETT, Circuit Judges, and PROPST, Senior
D strict Judge.

COX, Circuit Judge.

Aneri can Tel ephone & Tel egraph Corporation (AT & T), Sprint
Corporation (Sprint), and Wst-Interactive Corporation (West-
Interactive) separately appeal the district court's certification
under Fed.R G v.P. 23(b)(3) of classes of plaintiffs, in two
rel ated cases, alleging clains relating to hundreds of "900- nunber”
tel emarketing prograns. W treat these separate appeals in the
same opi ni on because the appellants raise simlar i ssues and appeal
the sane class certification order. Because we conclude that the
district court erred in determ ning that the proposed cl ass actions
woul d be manageabl e under Rule 23(b)(3), we reverse the court's
order certifying the classes and remand for further proceedi ngs.

| . FACTS AND PROCEDURAL HI STORY

Pay- per-call, or "900-nunber," tel ephone servi ce was devel oped

in the early 1980s. It was first used for tel ephone polling and

"Honor abl e Robert B. Propst, Senior U.S. District Judge for
the Northern District of Al abama, sitting by designation.



other interactive prograns designed to dissemnate a wide variety
of information to custoners, who were usually billed for the calls
in their nmonthly phone bills. After its inception, the 900-nunber
industry rapidly expanded to enconpass varied news, sports,
weat her, and entertainnent information prograns, as well as
pronoti onal and giveaway contests. Wiile the specifics of
di fferent 900-nunber prograns vary greatly, their basic operation
is the sanme: callers are enticed by tel evision comercials, direct
mai |l solicitation, or other advertising materials to call a 900
nunber, for which the callers are charged either a flat fee per
call or a per-mnute rate.

Appel lants AT & T and Sprint are major |ong distance carriers
that provided phone service to various "sponsors" of 900-nunber
pronotions and, after deregulation of the industry in 1986, offered
billing and collection services to 900-nunber sponsors. The
sponsors, sone of which hired independent "service bureaus"” to
operate the 900-nunber enterprises, received a share of the fees
collected by the long distance carriers fromcustoners who called
t he 900- nunbers. Appel l ant West-Interactive is a large service
bureau based in Omaha, Nebraska, allegedly involved in the
creation, pronotion, and operation of various ganes of chance and

"sweepst akes" entailing the public's use of 900 nunbers.! This

'West-Interactive is a party only in the Andrews case. In
addition to the three appellants, the Andrews plaintiffs sued M
Tel ecommuni cations Corp. (a major |long distance carrier),
Bel | Sout h Conmuni cations, Inc. (a regional telephone conpany),
and several other entities that acted as service bureaus or
sponsors. The Harper plaintiffs also named MCI and Sout hern
Bel |, the predecessor of Bell South, as defendants. M and
Bel | South entered into conprehensive settlenments with the cl asses
that were approved by the district court in June 1995. The other



appeal focuses on two groups of 900-nunber prograns, involving
sweepst akes pronotions and credit card offers.
A. The Andrews litigation

Lamar Andrews filed Andrews v. AT & T, No. CV 191-175 (S.D.
Ga. filed Sept. 12, 1991), individually and on behalf of "a class
of all other persons simlarly situated,” alleging that AT & T,
Sprint, West-Interactive, and others know ngly participated in an
"enterprise operated in interstate commerce ... by which [people
di aling applicable 900-nunbers] ... place a bet or wager in the
hope of winning a cash prize or sonme other award of great value."
(R 1-2 at 10 (First AmConpl. at  30).) Andrews contends that
900- nunber charges incurred by callers participating in prograns
i nvol vi ng ganes of chance, sweepstakes, or information on unclai ned
funds equate to "bets" placed in hope of w nning sone jackpot or
prize. Andrews's conplaint alleges that this ganbling activity is
"illegal under the laws of all of the fifty states,” (id. at 18 (1
61)), and constitutes racketeering activity in violation of the
federal RICO statute, 18 U. S.C. 88 1961 to 1968 (1994), (id. at 19
(T 63)), the Conmunications Act of 1934, 47 U.S.C. 88 201 to 229
(1994), (id. at 26 (Y 89)), and the "federal common [aw' of
conmuni cations law, (id. at 24 (Y 82)).

Andrews's conmplaint further alleges that the defendants
committed mail and wire fraud, in violation of 18 U S.C. 88 1341 &
1343 (1994), in furtherance of their RICO enterprise. It asserts

that service bureaus |i ke West Interactive conmtted mail fraud by

def endants nanmed in Andrews appear to be defunct and are not
involved in this appeal.



pronmoting illegal games of chance with postcards mailed to solicit
"the placenent of illegal wagers.” (1d. at 19-20 (Y 65).) The
conplaint alleges that AT & T and Sprint had "actual or
constructive knowl edge that they [were] in the business of
col | ecti ng ganbl i ng wagers and debts for ganbling busi nesses, ™ (id.
at 9 (1 26)), by using both nmailed collection notices and tel ephone
cont act s. In addition to the allegations concerning a nationa
ganbling enterprise, Andrews alleges that the defendants have
vi ol ated Georgi a statutes that prohibit the operation of a ganbling
busi ness within that state.

After discovery was conpleted with respect both to the nmerits
and to class issues, the district court conducted a class
certification hearing, beginning on May 23, 1994.% Andrews, al ong
with the other naned plaintiffs in Harper, testified at the
hearing. Andrews stated that he could not identify any particul ar
900- nunber call that he had placed, and he failed to show that he
actual ly paid 900- nunber charges that appeared on his phone bill,
al t hough hi s phone servi ce had been di sconnected for failure to pay
his bills in full. (R 39-272 at 241-44.) Wth regard to the
pronoti onal postcards he had received inthe mail, Andrews admtted
that he could not point to any fraudul ent statenents on them on
whi ch he had relied to place 900-nunber calls. (lId. at 261.)

The def endants chal | enged Andrews' s standing to bring suit, as
well as his ability to represent the interests of unnamed class

menbers. They also argued that class certification was neither

’Al t hough the Andrews and Harper actions have never been
formally consolidated, the court conducted a single certification
hearing for both cases.



feasi ble nor desirable, due to the nunber of possible claimnts,
t he predom nance of individual issues, and the unmanageability of
the litigation.

The district court stated that it was "not at all inpressed
with the standing of ... Andrews as a representative" of unnanmed
cl ass nmenbers. (R 39-272 at 560.) The court recommended that the
plaintiffs consider "augnentation of the class representatives" and
recessed the hearing. (R 39-272 at 560-61.) When the court
resuned the certification hearing in Septenber 1994, the plaintiffs
moved to anmend their conplaints to add several new class
representatives to both the Andrews and Harper groups of
representatives.

The district court granted the notions to anmend in Novenber
1994, when it concluded that "all Rule 23 class action requirenents

are met inthis case." (R 27-336 at 22; R 38-210 at 22.)° The

*Rul e 23 provides, in relevant part:

(a) Prerequisites to a Cass Action. One or nore
menbers of a class may sue or be sued as representative
parties on behalf of all only if (1) the class is so
nunmerous that joinder of all nenbers is inpracticable,
(2) there are questions of |law or fact common to the
class, (3) the clainms or defenses of the representative
parties are typical of the clains or defenses of the
class, and (4) the representative parties will fairly
and adequately protect the interests of the class.

(b) dass Actions Mintainable. An action may be
mai ntai ned as a class action if the prerequisites of
subdi vision (a) are satisfied, and in addition:

(3) the court finds that the questions of |aw or
fact common to the nenbers of the class predom nate
over any questions affecting only individual nenbers,
and that a class action is superior to other avail able
nmet hods for the fair and efficient adjudication of the



court rejected the defendants' challenge to Andrews's standing

concluding that, at the least, Andrews had allegedly been the
target of efforts to collect an illegal ganbling debt. The court
al so concluded that, wth the addition of new nanmed plaintiffs, the
interests of the class woul d be adequately represented, as required
by Rule 23(a).

The court rejected AT & T, Sprint and Wst-Interactive's
argunents that individual issues predom nate over conmopn questions
of law or fact and that class treatnment of the plaintiffs' clains
isinferior to other nodes of litigation in resolving their clains.
Applying the |anguage of Rule 23(b)(3), the court stated that it
was "satisfied that common issues predom nate, that individua
i ssues can be adequately nanaged, and that class treatnent is a
superi or nmethod of adjudication (if not the only feasible nmethod of
adj udi cation, given the small size of each menber's clains).” (R
27-336 at 30-31; R 38-210 at 30-31.) As to nanageability of the
huge nunber of potential clains involved in these cases, the court
stated that "managenent problens and mllions of clains are
obstacles which can be overestimated by defense |awers....
Counsel ... need have no fear for the managenent of this case. The

Southern District of Georgia can and will assenble the resources

controversy. The matters pertinent to the findings
include: (A) the interest of nmenbers of the class in
individually controlling the prosecution or defense of
separate actions; (B) the extent and nature of any
litigation concerning the controversy already comenced
by or against nenbers of the class; (C the
desirability or undesirability of concentrating the
litigation of the clainms in the particular forum (D)
the difficulties |likely to be encountered in the
managenent of a class action.



that it requires.” (R 27-336 at 22; R 38-210 at 22.)

The court certified a master class and a CGeorgia subcl ass.
The master class includes:

Al'l persons who paid for one or nore 900-nunber telephone

calls billed and collected by AT & T or Sprint, which calls

were nmade in connection with prograns offering sweepstakes,

ganes of chance, awards, cash or other prizes, gifts, or

i nformation on uncl ai med funds.
(R 27-336 at 31.) The Georgia subclass was defined to include
those nmenbers of the master class who paid for 900-nunber calls
within Georgia. (1d.)
B. The Harper litigation

In Harper v. AT & T, No. CV 192-134 (S.D.Ga. filed June 24,
1992), Andrews and plaintiffs Jerry Harper, Josephi ne Meadows, and
J.D. Powell sued AT & T, Sprint, Southern Bell, and MZl on behal f
of a Rule 23(b)(3) class of individuals solicited by "organi zati ons
offering credit cards, which, in part, provide for the making of
calls by using a 900 nunber,"” who actually nade 900-nunber calls
and received bills for the charges. (R 28-1 at 3 (Conpl. at ¢
8).)* The Harper conplaint alleges that these 900-nunber prograns
violate the federal RICO statute as well as the CGeorgia RICO
statute, Ga.Code Ann. 88 16-14-1 to 16-14-15 (Mchie 1992 &
Supp. 1995). The conpl aint alleges that pronotional postcards and
other solicitation materials used by the organizations contained
fraudul ent m srepresentations as to the availability of credit and

the need to call a 900 nunmber for information about how to obtain

a credit card. The plaintiffs contend that the defendants have

“The plaintiffs also propose to represent a subcl ass of
Ceorgia residents who have allegedly been injured by the
def endant s’ 900- nunber pronotions within that state.



thus engaged in a pattern of racketeering activity by engaging in
mail and wire fraud, both by approving and mailing m sleading
pronotional and solicitation materials and by collecting the
revenues produced by caller participation. (Id. at 21-22 (Y 67).)

Harper proceeded in a simlar fashion to the Andrews
l[itigation. During the certification hearing, the naned Har per
plaintiffs testified that they, |ike Lamar Andrews, could not
identify any deceptive representation on which they relied in
maki ng 900- nunber calls. (See R 39-272 at 354 (testinony of Jerry
Har per) ; id. at 328-29 (testinony of Josephine Meadows).) The
defendants attacked the naned plaintiffs and the proposed Harper
class, using the sanme argunments asserted in opposition to the
Andrews class. As in Andrews, the court rejected the defendants’
argunents concerning standing, and it was not persuaded by their
argunents agai nst class certification. The court defined a nmaster
cl ass and a Georgia subclass to include

persons who paid for one or nore 900-nunber telephone calls

billed and collected by AT & T or Sprint, which calls were

made in connection with prograns offering credit cards,
financial information services, catal og cards, or information
on obtaining credit cards or catal og cards.

(R 38-210 at 31-32.)

After the court concluded that the Andrews and Harper cl asses
could proceed under Rule 23(b)(3), it sua sponte certified for
interlocutory appeal the issue of whether class certification was
proper. See 28 U.S.C. § 1292(b) (1994). AT & T, Sprint, and West -
Interactive filed petitions for permssion to appeal the class
certifications, which we granted.

I'1. | SSUES ON APPEAL



AT & T, Sprint, and West-Interactive assert that the district
court conmtted nultiple errors in certifying the proposed Andrews
and Harper classes. Prelimnarily, the appellants challenge the
court's approval of the class representatives because of problens
wi th standi ng, adequacy of representation, and typicality of the
named plaintiffs' clains (Rule 23(a) issues). Second, the
appel  ants argue that individual issues predom nate in these cases,
causing nanageability problens that render class treatnment an
inferior nmethod of resolving this litigation (Rule 23(b)(3)
issues). Finally, even if Andrews and Harper can properly proceed
as class actions, the appellants challenge the district court's
conclusion that individual notice to unnaned class nenbers is not
required under the circunstances of this case (Rule 23(c)(2)
i ssues). Because our resolution of the first two sets of issues is
di spositive, we do not address the third.

I11. STANDARDS OF REVI EW

Whet her the naned plaintiffs have standing to assert their
claims against AT & T, Sprint, and West-Interactive is a threshold
| egal issue subject to de novo review. See Giffin v. Dugger, 823
F.2d 1476, 1482 (11th Cr.1987) ("Only after the court determ nes
the issues for which the naned plaintiffs have standing should it
address the question whether [they] have representative capacity,
as defined by Rule 23(a)...."), cert. denied, 486 U S. 1005, 108
S.Ct. 1729, 100 L.Ed.2d 193 (1988).

We review the district court's grant of class certification
for an abuse of discretion. Shroder v. Suburban Coastal Corp., 729

F.2d 1371, 1374 (11th G r.1984). Assumng that the district court



properly exercised its discretion within the paranmeters of the
criteria of Rule 23, the court's determnation should stand. Id.
(quoting Boggs v. Alto Trailer Sales, Inc., 511 F.2d 114 (5th
Cir.1975)). Determ ning whether a class action is nmanageabl e, and
thereby a superior nethod of fair and efficient adjudication, is
commtted to the discretion of the district court "because that

court "generally has a greater famliarity and expertise' with the

"practical ... and primarily ... factual' problens of adm ni stering
a lawsuit "than does a court of appeals.' " Central Wesleyan
College v. WR Gace & Co., 6 F.3d 177, 185 (4th GCir.1993)

(quoting Wndham v. Anerican Brands, Inc., 565 F.2d 59, 65 (4th
Cir.1977) (en banc), cert. denied, 435 U. S. 968, 98 S. C. 1605, 56
L. Ed. 2d 58 (1978)).
| V. DI SCUSSI ON

A. Standing and the Rule 23(a) issues

AT & T, Sprint, and Wst-Interactive contend that the
representative plaintiffs, particularly Lamar Andrews, have no
standing to assert clains against them either individually or as
cl ass representatives. They contend that Andrews and the other
named plaintiffs failed to show that they actually nmade calls
handl ed by each of the appellants or paid 900-nunber charges, so
that they have suffered no injury sufficient to create a "case or

controversy" under Article II1.°

*The appel |l ants further argue that, because of this
shortcom ng, these class actions were in effect stillborn,
depriving the district court of any power to permt the
plaintiffs to amend their conplaint to add new representative
plaintiffs. This argunent is neritless and does not warrant
further discussion. See 11th Cr. Rule 36-1



The nanmed plaintiffs contend that the district court properly
concl uded that they have standi ng, and we agree. At a mninmm the
plaintiffs were allegedly induced by msleading solicitations to
make 900-nunber calls, and they were the targets of appellants’
attenpts to collect what they allege to be illegal debts.
Andrews' s phone servi ce was di sconnected in part for his failure to
pay 900-nunber charges, and the record suggests that the naned
plaintiffs paid at |east sonme of the 900-nunber charges on their
phone bills. This evidence supports the district court's
conclusion that Andrews and the other nanmed plaintiffs have
standing to assert their clains.

The appel l ants al so chal | enge the district court's concl usion
that the class representatives' clains are typical and that the
cl ass representatives woul d adequately represent the interests of
the classes, as required by Rule 23(a). The appellants contend
t hat because the nanmed representatives dial ed different 900- nunber
prograns, and the prograns actually dialed amount to only a
m nuscul e portion of the total nunber of prograns enconpassed by
t hese class actions, none of the nanmed plaintiffs' clains can be
considered typical of those of wunnaned class nenbers. The
appel l ants al so contend that the class representatives will be too
preoccupied with the individual aspects of their owm clainms to
prosecut e adequately those of the classes in general.

The cl ass representatives need not have participated in a w de
vari ety of 900- nunber prograns to have suffered harmtypical of the
harm suffered by the class nenbers in general. See In re American

Medi cal Systens, Inc., 75 F.3d 1069, 1082 (6th G r.1996)



("Typicality" exists when "a plaintiff's injury arises fromor is
directly related to a wong to a class, and that wong i ncludes the
wong to the plaintiff.") (internal quotations and citation
omtted); Cox v. American Cast Iron Pipe Co., 784 F.2d 1546, 1557
(11th Gr.) ("The clainms actually litigated in the suit nust sinply
be those fairly represented by the naned plaintiffs.”), cert.
denied, 479 U S. 883, 107 S.C. 274, 93 L.Ed.2d 250 (1986). The
named plaintiffs can also consistently pursue and protect the
cl asses' clainms while litigating individual issues that nay arise
in connection with their own clainms. See Amnerican Medi cal Systens,
75 F. 3d at 1083 ("Adequacy of representation” neans that the class
representati ve has common interests with unnanmed cl ass nenbers and
will vigorously prosecute the interests of the class through
qualified counsel.) (citations omtted); see al so Ceneral Tel.
Co. of Southwest v. Falcon, 457 U S 147, 157 n. 13, 102 S. C

2364, 2370 n. 13, 72 L.Ed.2d 740 (1982) (Commonal ity and typicality
under Rul e 23(a) serve to ensure that naned plaintiffs' clains and

class clains are "so interrelated that the interests of the class

menbers will be fairly and adequately protected.... Those
requirenents ... tend to nerge with the adequacy-of-representation
requi renment, although the latter ... also rai ses concerns about the

conpet ency of class counsel and conflicts of interest.”). W find
no error in the district court's application of Rule 23(a).
B. The application of Rule 23(b)(3)

AT & T, Sprint, and West-Interactive argue that the district
court abused its discretion by certifying the Andrews and Harper

cl asses under Rule 23(b)(3). The appellants contend that common



guestions of law or fact do not predom nate over individualized
i ssues, and that insurnmountable difficulties in managi ng these
actions make class treatnent inferior to other avail abl e nethods,
specifically case-by-case litigation of individual clains, for the
"fair and efficient adjudication of the controversy.”" Fed.R G v.P.
23(b)(3). To support these contentions, they cite the existence of
mllions of class nmenbers, hundreds of wi dely differing 900-nunber
prograns, and the necessity of trying elenments of the classes’
claims on an individual basis as well as under divergent state
| aws. They assert that these problens will inevitably cause these
class actions to deteriorate into a norass of individual
mni-trials that will overwhelm the resources of the district
court.

The class representatives counter that the district court
acted within its discretion to develop a nmanageable way to try
mllions of small clains that otherw se nmay never be adjudi cated.
They argue that, although the hundreds of 900-nunber prograns may
vary in exact content, the predom nant issues—the legality of the
basic nethods of solicitation and operation of the prograns, as
wel |l as the basic wong suffered by class nenbers—an be assessed
on a class-wi de basis in both Andrews and Har per.

| ssues of class action nanageability enconpass the "whole
range of practical problens that may render the class action format
i nappropriate for a particular suit." Eisen v. Carlisle &
Jacquelin, 417 U S. 156, 164, 94 S. C. 2140, 2146, 40 L.Ed.2d 732
(1974); see also Wndham 565 F.2d at 70 (stating that, while the

district court "should not decline to certify a class because it



fears that insurnountable problens may | ater appear,” if the court
finds "that there are serious probl enms now appearing, it shoul d not
certify the class nerely on the assurance ... that sone solution
will be found") (citation omtted). W conclude that the district
court abused its discretion in certifying the classes because the
court underesti mated t he managenent difficulties that woul d persi st
as these suits proceeded as class actions.
1. The Andrews cl ass

It may be true that, at a general level, the predom nant
i ssue presented in Andrews i s whether the appellants were invol ved
in the operation of illegal ganmbling schenmes that used 900 nunbers
tofacilitate caller participation. But as a practical matter, the
resolution of this overarching common issue breaks down into an
unmanageabl e variety of individual |egal and factual issues. See
CGeorgi ne v. Ancthem Products, Inc., 83 F.3d 610, 626 (3rd Cir.1996)
(stating that beyond broad common i ssues surroundi ng har nful ness of
asbestos exposure, class nenbers’ clainms against asbestos
manuf acturers varied widely in character and could not be tried on
a class basis). The class's mail and wre fraud allegations, for
exanple, are not wholly subject to class-w de resol ution. See
Pelletier v. Zweifel, 921 F. 2d 1465, 1499-1500 (11th Cr.) (stating
t hat each plaintiff nust denonstrate reliance on deceptive conduct
in furtherance of the alleged R CO schene) (citations omtted),
cert. denied, 502 U. S 855, 112 S.C. 167, 116 L. Ed.2d 131 (1991);
Al abarma v. Blue Bird Body Co., 573 F.2d 309, 328-29 (5th Cir.1978)
(expressing "serious reservations about the manageability of a

cl ass” when all damage questions cannot be handl ed by one forun).



Wth regard to the Andrews ganbling clains, the biggest
probl enms arise not so nmuch in relation to the class plaintiffs
participation in the 900-nunber prograns, but with the contours of
t he prograns thensel ves. In assessing the ganbling cl ai ns, aspects
of each 900- nunber programw || have to be individually exam ned to
determ ne whether a particular program actually invol ves ganbling
or runs afoul of state gam ng | aws. For exanple, sone prograns
wer e designed to involve skill or know edge on the part of callers,
whi l e ot hers appear to have depended only upon chance. Many 900-
nunber prograns also provided various neans of free entry into
contests or made nore conpl ete di sclosures than others. In short,
t he 900-nunber prograns inplicated in Andrews cannot be | unped
t oget her and condemmed or absol ved en nasse.

The appel lants cite the need to interpret and apply t he gam ng
laws of all fifty states to assess the legality of each 900- nunber
program as forenost anong the difficulties in trying the ganbling
clainms on a class basis, and we agree. 900-nunber prograns could
conceivably be I egal in one state but not in another. Scrutinizing
hundreds of 900-nunber prograns under the provisions of fifty
jurisdictions conplicates matters exponentially. See Georgine, 83
F.3d at 627; Kirkpatrick v. J.C. Bradford & Co., 827 F.2d 718, 725
(11th Gr.1987), cert. denied, 485 U S. 959, 108 S.Ct. 1220, 99
L. Ed. 2d 421 (1988); see also American Medical Systens, 75 F.3d at
1085 (stating that even where state laws differ only in nuance,
nuance can be significant, leaving district court wth the
"inpossible task of instructing a jury on the relevant |aw')

(citing Matter of Rhone-Poul enc Rorer Inc., 51 F.3d 1293, 1300 (7th



Cr.), cert. denied, --- U S ----, 116 S.C. 184, 133 L. Ed.2d 122
(1999)); WR Gace, 6 F.3d at 188-89 (stating that use of
subcl asses to allow juries to consider different state laws w |l
still "pose managenent difficulties and reduce the judicial
efficiency sought to be achieved through certification").

The plaintiffs contend that only the gam ng | aws of Nebraska,
West-Interactive's hone state, need to be construed in order to
assess the legality of the games of chance inplicated in Andrews,
because a ganbling business is illegal under RICOif it is illegal
under the laws of any state in which its affairs are conducted.
But this contention assunes that Nebraska | aw prohi bits each of the
900- nunber prograns enconpassed by the suit. If this assunption
fails, each program that is legal in Nebraska wll have to be
assessed under each class nenber's home state | aw. See Castano v.
Anmerican Tobacco Co., 84 F.3d 734, 741-42 (5th Cr.1996) (stating
that class action proponents nmust do nore than nerely assert that
variations in state law are insignificant or "academ c"; court
cannot take class proponents' interpretations of law "on faith")
(citations omtted).

2. The Harper class

W are even nore certain that the Harper class is
unsust ai nabl e under Rule 23(b)(3). As in Andrews, the plaintiffs
attenpt to frane the "predom nant” i ssues broadly to conpensate for
variations in the class nenbers' clains. But i ndividual issues
abound and are magni fi ed by the necessity of applying diverse state
laws to prograns that in many cases have little in comobn beyond

their use of 900 nunbers.



Unl i ke Andrews, which alleges an activity—ganbling—that, if
proven, would be illegal in nost jurisdictions regardless of a
plaintiff's notivation for calling a 900 nunber, Harper attacks
prograns offering credit cards or information about credit
availability, perfectly legal activities unless coupled wth
illegal neans of solicitation, in this case mail or wire fraud.
The 900- nunber prograns at issue in Harper differ widely in terns
of the advertising and solicitation used, the extent to which
di scl osures were nmade, and the existence and pronotion of free
means of participation, so each program nust be assessed
individually to determ ne whet her fraudul ent tactics were enpl oyed
by the appell ants.

Even if it could be shown that the appellants were engaged in
a schene to defraud and made m srepresentations to further that
schene, the plaintiffs would still have to show, on an individual
basis, that they relied on the m srepresentations, suffered injury
as a result, and incurred a denonstrabl e anmount of damages. See
Pelletier, 921 F.2d at 1498-1500 (discussing elenents of mail and
wire fraud, requiring individualized proof of reliance on
deceptive conduct and injury); Blue Bird Body Co., 573 F.2d at 327
(stating that class treatnent in no way alters substantive proof
required to succeed on claimfor relief); see al so Castano, 84
F.3d at 745 (stating that fraud class action cannot be certified
when i ndi vidual reliance wll be an issue) (citing Sinonv. Merril
Lynch, Pierce, Fenner & Smith, Inc., 482 F.2d 880 (5th Cr.1973)).
As in Andrews, the problens with trying the individualized el enents

of the plaintiffs' clains, as well as handling the uni que aspects



of the 900-nunber prograns, are conpounded by the necessity of
referencing fifty sets of credit card and consuner protection | awns.
See Castano, 84 F.3d at 741; CGeorgine, 83 F.3d at 627; Rhone-
Poul enc Rorer, 51 F.3d at 1300.

The district court, recognizing the challenge of litigating
t hese cases, assured the parties that it "can and will assenbl e the
resources that [nmanagenent of these cases] requires.” (R 27-336
at 22; R 38-210 at 22). But litigating the plaintiffs' clains as
cl ass actions no matter what the cost in terns of judicial econony,
efficiency, and fairness runs counter to the policies underlying
Rul e 23(b)(3). See Fed.R Civ.P. 23 advisory conmttee's note (1966
amendnent) (stating that subdivision (b)(3) enconpasses those cases
"in which a class action would achi eve econom es of tinme, effort,
and expense"). Wiile we recognize that Rule 23 is to be applied
flexibly, the manageability problens discussed above defeat the
Rul e’ s underlying purposes and render these clains inappropriate
for class treatnment.® Finally, although the district court stated
that class treatnment my be the "only feasible nethod of
adj udi cation, given the small size of each nenber's clains,” (R
27-336 at 30-31; R 38-210 at 30-31), we note that even snal
i ndi vi dual cl ai ns under RI CO can be feasible given the possibility
of the award of treble damages and attorneys' fees to successful
plaintiffs. See 18 U . S.C. § 1964(c) (1994); see also Castano, 84

F.3d at 749-50 (stating that individual trials in "inmmature tort"

®The plaintiffs suggested at oral argunent that these cases
woul d be made manageabl e by virtue of the fact that, if the
cl asses are certified, the defendants would likely settle. W do
not view this as an appropriate neasure of manageability.



context may actually enhance long-term judicial efficiency by
allowng plaintiffs to wnnow clains to include only strongest
causes of action, thereby sinplifying choice of I|aw and
predom nance inquiries for eventual class treatnent).
V. CONCLUSI ON

Because the district court abused its discretionin certifying
the Andrews and Harper classes based on its belief that these
actions woul d be manageabl e, we reverse the certification order and
remand for further proceedings consistent with this opinion.

REVERSED AND REMANDED.

BARKETT, Circuit Judge, concurring in part and dissenting in
part:

| agree with the magjority's determnation that the district
court properly found standing, adequacy of representation, and
typicality of clainms under Rule 23(a). | also agree with the
conclusion that the district court abused its discretion in
determining that the Harper class action was naintainabl e under
Rule 23(b)(3). | disagree, however, with the determ nation that
the district court abused its discretion in determning that the
Andrews class action is nmaintainable under Rule 23(b)(3). I
therefore dissent from the reversal of the district court's
certification of the Andrews cl ass.

Rul e 23(b)(3) provides that a class action is nmaintainable if
"the court finds that the questions of |law or fact common to the
menbers of the class predom nate over any questions affecting only
i ndi vi dual nenbers, and that a class action is superior to other
avai |l abl e methods for the fair and efficient adjudication of the

controversy." Fed.R Gv.Pro. 23(b)(3). In making these findings,



the trial court considers, in pertinent part, "the desirability or
undesirability of concentrating the litigation of the clainms in the
particular forunf and "the difficulties Iikely to be encountered in
t he managenent of a class action.” 1d.

As the majority notes, determ ning the manageability of a
class action is conmtted to the discretion of the district court
"because that court generally has a greater famliarity and

expertise with the practical and primarily factual problens of

adm nistering a lawsuit than does a court of appeals."” Central
Wesl eyan College v. WR Gace & Co., 6 F.3d 177, 185 (4th
Cr.1993) (quotation omtted). In ny view, the district court's

conclusion, followng a six-day evidentiary hearing, that the
Andrews class action was nanageabl e because common questions of
fact and | aw predom nate over individual |egal and factual issues
that m ght arise, does not constitute an abuse of discretion.

The majority's abuse-of-discretion finding is based primarily
on its conclusion that the district court "underestimated the
managenent difficulties that woul d persist as these suits proceed
as class actions.” Mj.Op. at 3580. According to the mgjority,
managenent woul d be difficult because the district court woul d have
to resol ve "an unmanageabl e vari ety of individual |egal and factual
issues," id., that would predom nate over the comon questions of

fact and law.' According to the majority, three prinmary i ssues are

'As to the Andrews class, the district court found that a
mul ti tude of common issues woul d predom nate over any issues
requiring individual determ nation. These common issues include
the creation and operation of the 900-nunber ganbling schenes;
the ternms of the billing services agreenents; the 900- nunber
gui delines; the defendants' know ng participation in the
operation of the schemes; and the applicability of R CO and



present: determ ni ng whet her each individual relied on deceptive
conduct; determning the legality and "deceptiveness"” of each of
t he vari ous 900- nunber schenes; and interpreting and applying the
ganbling laws of all fifty states.? As explained bel ow, | believe
that these i ssues would not predom nate so as to render the action
unmanageabl e; and even if they did, the district court could
al ways decertify the class or address them through the other
mechani snms provi ded by Rules 23(c)(1) and 23(c)(4).

As to the mail- and w re-fraud-based R CO cl ains, issues of
i ndividual reliance do not generally preclude Rule 23(b)(3)
certification, particularly in cases where a comobn course of
deceptive conduct is alleged. In Kirkpatrick v. J.C. Bradford &
Co., 827 F.2d 718 (11th Cr.1987), for exanple, the district court
declined to certify a securities-fraud class action after
determ ning that questions of individual investors' reliance on
m srepresentations predom nated over the commopn questions. Upon
review, we noted that although plaintiffs were required to show
that they each relied upon defendants' m srepresentation, they
al l eged a common course of mi srepresentation. Id. at 724. Under
t hese circunstances, we held that "the nere presence of the factual

i ssue of individual reliance could not render the clai ns unsuitabl e

Commmuni cati ons Act statute.

’Al t hough the majority does not identify damages as an
i ndividualized inquiry as to the Andrews class, | note that
"[wW hile the court may have to take aimat the individual anmounts
charged each cl ass nenber for the purposes of damage
cal cul ati ons, such a determ nation should not preclude cl ass
certification when common issues which determne liability
predom nate." Ettinger v. Merrill Lynch, Pierce, Fenner & Smth,
Inc., 122 F.R D. 177, 182 (E.D. Pa. 1988).



for class treatnent.” 1d. at 724-25; see also In re Data Access
Systens Securities Litigation, 103 F.R D. 130, 139 (D.N.J.1984);
Gel b v. Anmerican Tel ephone & Tel egraph Co., 150 F.R D. 76, 77-78
(S.D. N Y.1993). In this case, the district court found that
i ndi vidual reliance on any m srepresentati on woul d be obvi ous and
easy to prove because "the 900-nunbers are not listed in any public
t el ephone directory and are not otherwi se in general circulation,
so it may be reasonably assunmed that the caller | earned of the gane

and decided to call, at least in part, fromthe [defendant's]
pronotional materials or from another person who |earned of the
enterprise through those pronotional materials.”

Simlarly, the mpjority places too nmuch enphasi s on t he nunber
of different schenes involved, identifying this issue as the
bi ggest one confounding class certification. As aninitial matter,
| enphasize again that the district judge had the benefit of a
si x-day hearing on the nmerits of certifying the class, and, given
t he thoroughness of that hearing, | amhesitant to substitute our
judgnment for his on such a fact-based inquiry. But even upon ny
i ndependent review of the schenmes at issue here, | find that the
simlarities far outweigh the differences. Cenerally, the schenes
offer a chance to win a prize—$20,000, $15, 000, a Chevrolet
Bl azer—+n exchange for dialing, and being billed for, the 900
nunber. Though the prizes and the charges vary (the schenes charge
varying anounts by the mnute; others charge a flat fee for the
call), the schenes generally invol ve one or nore prizes distributed

by chance to persons who have paid for a chance to win such a



prize.® The schenes al so generally include a free option, in which
i ndividuals may also have an opportunity to win the prize by
mailing in an entry wthout incurring the 900-nunber charges.
Thus, while it is true that different nedia are enpl oyed, including
cable television, direct muil and nagazine advertisenents,
different typefaces and | ayouts and graphics are used, different
prizes are offered, and different charges billed, these details are
not particularly relevant in determ ning whether the schenes
t hensel ves are legal or illegal under state ganbling laws. All
that is involved in that determ nation is whether prizes are
di stributed by chance to persons who have paid for a chance to w n,
and what effect the free option has on the overall schene in a
particul ar state.

Moreover, that the district court may have to exami ne the
anti-ganbling laws of nunerous states in addressing plaintiffs
ganbl i ng-based RICO clains is not a reason to find the class
unmanageabl e at this tinme. To beginwith, the possibility that the
district court will have to apply the laws of nunerous states is
just that—a possibility. As the majority recognizes, if the
ganbling schenmes are illegal under the |aw of Nebraska, West-
Interactive's hone state, then the schenes' illegality need not be
exam ned under the laws of any other state. And even if the
anti-ganbling laws of other states nust be exam ned, these
i ndi vi dual exam nations, as the district court found, would share

many conmmon questions; nor would the individual state | egal issues

’A few schemes fall outside these generalities. For
exanple, a few schenes appear to offer coupons to everyone who
calls.



predom nat e over the many ot her comon questions in the case. The
commonal ity and manageability of the state-law ganbling issues is
confirmed by the form opinion letters used by gane operators to
convince AT & T that the ganes were "legal": The letters analyze
the ganbling and lottery laws of all fifty states in |less than
twel ve pages. Thus, even if different state laws apply, the
application of those laws would not necessarily render the
litigation unmanageabl e.*

Even if the litigation does becone unmanageable, due to
i ndi vi dual questions of reliance, the particularities of the ganes,
or the need to apply nunerous anti-ganbling laws, the district
court could enploy a variety of nmechanisns to mtigate the
unmanageability. As the court noted, the use of special masters
and conputer prograns may be used to facilitate an efficient
resolution of certain types of issues. And pursuant to Rules
23(c) (1) and 23(c)(4), a district court can nodify a certification
order by enploying subclasses or decertifying class treatnent of
certain issues. I ndeed, "courts have certified nationw de
cl ass actions, which also include nyriad individual factual and
| egal issues, relying on the capacity for a court to decertify or
redefine the class subsequently if the case should becone
unmanageable.” See In re General Mtors Corp. Pick-Up Truck Fuel
Tank, 55 F.3d 768, 815 (3d Cir.1995).

In short, | believe the majority does not give sufficient

“This case is thus distinct from Castano v. Anerican Tobacco
Co., 84 F.3d 734, 741-45 (5th Cr.1996), in which the district
court failed to adequately consider how variations in state | aw
woul d ef fect commonal ity and manageability.



deference to the sound judgnent of the district court which, as
noted earlier, "generally has a greater famliarity and expertise
with the practical and primarily factual problens of adm ni stering
a lawsuit than does a court of appeals,” WR Gace & Co., 6 F.3d
at 185. | also believe the majority gives insufficient weight to
the Rule 23, post-certification nmechanisns designed for use when
manageability problens arise, thus risking the foreclosure of
relief to plaintiffs whose clains, for all practical purposes, can
be raised only by way of a class action. Accordingly, |

respectful ly dissent.



