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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T

No. 95-7027

D. C. Docket No. CV-94-L-2856-S

JOHN MORENQ,
Plaintiff-Appellant,
ver sus
NATI ONW DE | NSURANCE COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Al abana

(May 23, 1997)

Before TJOFLAT and DUBINA, Grcuit Judges, and STAGG, Senior
D strict Judge.

DUBI NA, Circuit Judge:

*Honorabl e Tom Stagg, Senior U S. District Judge for the Western
District of Louisiana, sitting by designation.



This appeal presents a single issue for our consideration:
whet her a provision in an autonobile insurance policy requiring
proof of a hit-and-run accident fromconpetent evidence other than
the testinony of any insured is in derogation of Alabam’s
Uni nsured Mdtorist Statute, Ala. Code § 32-7-23 (1975). To anyone
famliar with the concept of federalism this my appear to be an
unusual issue for our court. We originally certified this question
to the Al abama Supreme Court for its pronouncenent on what is
clearly a question of substantive state |aw, however, the court

declined our invitation. Moreno v. Nati onwi de | nsurance Conpany,

105 F.3d 1358 (11th Gr. 1997). Therefore, we are placed in the
unusual position of having to decide a first inpression question of
Al abama state law. We hold that a corroboration requirenment in
phantom driver cases 1is not contrary to public policy.
Accordingly, we affirm the district court’s grant of summary
judgment in favor of appellee/defendant Nationw de |nsurance

Conmpany (“Nationw de”).

| . BACKGROUND
Pl aintiff/Appellant John Mdreno (“Mreno”) had an autonobile
accident while driving alone at night on Interstate 65 near
Bi rm ngham Al abama. Moreno all eges that an unknown driver in a
white car ran himoff the road, causing his car to strike a guard
rail, flip over, and | and sone distance fromthe highway. There
was no physical contact between Mreno's autonobile and this

al | eged “phantonf car. Mreno was able to crawml fromhis car to



the side of the road for help. A passing vehicle stopped and the
driver used his cellular phone to call for nedical assistance and
to call Mreno' s father. Moreno's father later stated that the
passi ng notorist who rendered assistance to his son told himthat
he had seen a |ight or white vehicle weaving on the interstate and
this car ran Moreno of f the road. The investigating police officer
described the event as a single car accident with no w tnesses.
After Mreno was rushed to the hospital, hospital staff
adm ni stered a bl ood al cohol test which nmeasured Moreno’ s al cohol
| evel at O0.1.

Moreno filed a claim for uninsured notorist benefits wth
Nati onwi de pursuant to an autonobile insurance policy Nationw de
had issued to Mdrreno' s parents. The policy covers hit-and-run
accidents, but provides that “[i]f there’s no physical contact with
the hit-and-run vehicle, the facts of the accident nust be proved.
W will accept only conpetent evidence other than the testinony of
any insured whether or not that insured is making a claimunder
this or any simlar coverage.” RE-9, Exhibit Ato Second Anended
Conpl ai nt . In support of his claim Mreno submtted his
statenment, his father’s statenment, the police report, and nedi ca
i nformati on. Moreno did not submt a statement from nor can he
identify, the notorist who aided him After its investigation
Nati onwi de deni ed coverage on the basis that Mreno failed to
subm t conpetent evidence froma non-insured individual provingthe

facts of the accident, as required by the autonobile insurance

policy.



Moreno filed his conplaint in the Grcuit Court of Jefferson
County, Al abama. Nationw de renoved the case to the United States
District Court for the Northern District of Al abama. Nationw de
noved for dismssal of certain counts of the original conplaint.
In response, Mrreno filed an anended conplaint. Subsequently,
Moreno filed a second anended conpl aint. Nationwi de filed an
answer to the conplaint and a notion for summary judgnment. The
district court granted Nati onw de’ s notion for summary j udgnent and

Moreno then perfected this appeal.

1. DI SCUSSI ON
Al abama’ s Uni nsured Mdtorist Statute (“the statute”) requires
aut onobi l e i nsurance carriers to offer uninsured notorist coverage
with their liability policies. Al a. Code § 32-7-23(a).

It appears fromthe plain and unanbi guous wordi ng of this
section that it is the purpose of the Uninsured Mtori st
Act, and, thus, the public policy of the state, that
Al abama citizens purchasing autonobile liability
insurance are to be able to obtain, for an additiona

prem um the same protection against injury or death at
t he hand of an uninsured notorist as they woul d have had
if the wuninsured notorist had obtained the m ninmm
liability coverage required by the Motor Vehicle Safety
Responsi bility Act.

Chanpion Ins. Co. v. Denney, 555 So.2d 137, 139 (Ala. 1989).

In order to prove coverage under this section, Mreno has the
burden of showi ng that the “phantoni vehicle was uninsured. Mdtors

Ins. Corp. v. Wllians, 576 So.2d 218, 219 (Ala. 1991). InQgle v.

Long, 551 So.2d 914 (Ala. 1989), the Al abama Suprene Court
recogni zed an exception to this general rule that the insured nust
prove that the tort-feasor driver was uni nsured or the owner of the

4



vehicle was uninsured. The court stated that if the claimnt can
show t hat he used “reasonabl e diligence to ascertain the uninsured
status of the tort-feasor and such information was unobtai nabl e,”
t he burden shifts to the carrier of the uninsured notorist coverage
to prove that the tort-feasor was, in fact, insured. [d. at 915-
16. Mdreno has neither alleged the application of this exception
nor net the requirements for this exception to apply.

Al t hough under Wllians the clai mant has t he burden of proving
that the “phantoni vehicle was uninsured, WIIlians did not
establish the standard of proof necessary to neet this burden
Moreno’ s autonobile insurance policy requires proof by conpetent
evi dence ot her than the testinony of an insured in order to recover
under the uninsured notorist provision. Qur research reveals no
Al abama case which speaks directly to the issue of whether a
hei ght ened proof requirenment for phantomdriver clains, such as the
one in Moreno’s policy, is contrary to Al abama public policy.

In State Farm Fire & Casualty Co. v. Lanbert, 285 So.2d 917

(Ala. 1973), the Alabama Suprenme Court held that the “physica

contact” requirenment in a hit-and-run clause in the uninsured
notori st provision of an automobile liability insurance policy was
contrary to the Al abama Uninsured Mtorist Statute. The court
noted that a hit-and-run driver was included within the term
“uninsured notorist.” The court reasoned that the physical contact
requi renent was contrary to public policy and in derogation of the
statute, which was designed “to protect persons who are injured

t hrough the fault of other nmotorists who in turn are not insured



and cannot nmake whole the injured party.” 1d. at 919. Lanber t
states that the statute is designed to “protect injured persons who
can prove that the accident did in fact occur.” Id. (enphasis
added.) Lanbert, however, did not address the quantum of proof
necessary and thus did not answer the question before us -- whet her
the corroboration requirenment in “phantom driver” cases 1is
consonant with public policy and the statute.

Moreno argues that the district court erred in granting
Nationwi de’s notion for summary judgnment because the existence vel
non of the phantomdriver is a jury question, and the proof of this
question should not be limted under the ternms of the policy.
Moreno cites no definitive Al abama authority for this proposition,
but he does point out that “[f]or policy reasons, Al abama courts

have viewed any argunments for restricting uninsured notorist

coverage with particular disfavor.” Thonpson v. Anerican States

Ins. Co., 687 F. Supp. 559, 562 (MD. Ala. 1988), citing Al abama
Farm Bureau Mut. Cas. Ins. Co., Inc. v. Mtchell, 373 So.2d 1129,

1133-34 (Ala. Gv. App. 1979).
In support of its position that the district court properly
granted its notion for sunmary judgnent, Nationw de cites Al abama

Farm Bureau Mut. Cas. Ins. Co. v. Cain, 421 So.2d 1281 (Ala. Cv.

App. 1982), in which the Al abama Court of Ci vil Appeals upheld a
requi renment in an uninsured notorist policy that, to nake a claim
for benefits in a hit-and-run case, a policyholder had to report
the accident within 24 hours and file a witten statenent with the

insurer within 30 days setting forth the facts in support of the



claim The court noted that “[i]n the absence of statutory
provi sions to the contrary, insurance conpani es have the sane ri ght
as individuals to limt their liability or inpose conditions upon
coverage so long as such conditions are not inconsistent with
public policy.” 1d. at 1283.

The autonobile insurance policy at issue clearly states that
“[i]f there is no physical contact wth the hit-and-run vehicle,
the facts of the accident nust be proved.” The policy further
provi des that Nationwi de “wi Il only accept conpetent evi dence ot her

than the testinony of any insured, whether or not that insured is

making a claimunder this or any simlar coverage.” The policy
issued to Moreno’s parents specifically states that corroboration
testinmony is required when there is no physical contact between the
phantom vehicle and the insured’ s vehicle. As a pure matter of
contract interpretation, there is no anbiguity on this point. See

8C John Al an Appl eman, | nsurance Law and Practice § 5094 (1981) (In

states where the inclusion of coverage for hit-and-run drivers is
not required in the autonobil e insurance policy, the matter is one
of contract and the provisions should be construed as witten.).
Even though there is no statutory authority and no Al abama case | aw
which addresses this issue, we hold that the corroboration
requi renent does not violate public policy.

W note that other states have held simlar corroboration

requirenents to be valid. See e.g. Fisher v. O arendon National

Ins. Co., 437 S.E. 2d 344 (Ga. Ct. App. 1993); Farners Ins. Exchange

v. Colton, 504 P.2d 1041 (O. 1972). These states have included



such corroboration requirenents in their uninsured notorist
statutes by stating that if there is no physical contact between
the notor vehicle owned or operated by the unknown driver and the
person or property of the insured, the description by the clai mant
of how the acci dent occurred nust be corroborated by an eyew t ness
to the occurrence other than the clainmant. See Ga. Code Ann. § 33-
7-11(b)(2) (1992).

The corroboration requirenent in the autonobile insurance
policy does not inpermssibly Iimt uninsured notorist coverage.
An insured is still entitled to the protection of the statute if he
or she can prove that a hit-and-run driver is uninsured. The
corroboration requirenment only provides the standard of proof
necessary to recover under the uninsured notorist provision of the
policy. There is no indication fromthe Al abama cases that this
hei ght ened requi renment i s agai nst public policy. Because Moreno has
failed to satisfy corroboration requirenents set forth in the
i nsurance policy, we affirmthe district court’s grant of summary
judgment in favor of Nationw de.

AFFI RVED.,



