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CARNES, Circuit Judge:

Meadowcraft, Inc. appeals froma judgnent entered against it
pursuant to a jury verdict in favor of Darrell Conbs in this Title
VIl race discrimnation case. The jury found that Meadowcraft
deni ed Conbs a supervisory position because of his race. The
di spositive issue in the appeal is whether Conbs produced evi dence
sufficient to allow a reasonable factfinder to disbelieve
Meadowcraft's proffered nondiscrimnatory reasons for failing to
pronote Conmbs. W conclude that he did not, and that Meadowcraft
was entitled to judgnent as a matter of law for that reason.

Part | of this opinion is a discussion of the facts. In Part
1, we summari ze the procedural history of this case, followed by
a brief discussion of the standard of review in Part I1I11. Qur
di scussion of the law and application of it to the facts is
contained in Part 1V, which has four subparts.

Subparts A through C of Part IV contain an explication of the



| egal framework applicable to discrimnation cases in |ight of
McDonnel | Douglas Corp. v. Geen, 411 U S 792, 93 S.Ct. 1817, 36
L. Ed. 2d 668 (1973), and St. Mary's Honor Center v. Hicks, 509 U S
502, 113 S. . 2742, 125 L.Ed.2d 407 (1993). It is in those parts
of this opinion that we answer the dicta contained in the recent
panel opinion in Isenbergh v. Knight-Ri dder Newspaper Sales, Inc.,
97 F.3d 436 (11th Cir.1996), which is critical of the holding in
Howard v. BP G| Co., 32 F.3d 520 (11th Cir.1994), and by
inmplication, of a nunber of our other decisions in line with it.
Howard and those decisions like it hold that after a plaintiff has
established a prima faci e case, evidence fromwhich the factfinder
could find that all of the enployer's proffered reasons for the
chal I enged job action are pretextual entitles the plaintiff to have
the factfinder decide the ultimate issue of discrimnation. W
answer the |Isenbergh panel's criticism of the Howard |ine of
deci si ons and expl ain why the hol ding of those cases is the | aw of
this circuit, as well as at |east eight other circuits.

Subpart D of Part |V applies the law to the facts of this
case, and Part V contains our concl usion.

| . BACKGROUND FACTS

Meadowcr aft owns and operates a nmanufacturing pl ant i n Wadl ey,
Al abama. The pl ant produces outdoor patio furniture, whichis sold
under the brand nanme "Plantation Patterns.” The plant's workforce
is divided into a nunber of departnents, including materials,
form ng, wel ding, painting, packing, and shi pping. The departnents
have various shifts, and there are supervisors for each shift.

In January 1992, Meadowcraft hired Conbs, who is black, to



work in the plant as a "crinp and fornt operator. Shortly
thereafter, Conmbs was pronoted to "material handler” and given a
pay raise. Conbs was supervised by George Anderson and Edward
Lane. Both Anderson and Lane are black, and both worked as
supervisors in the plant's wel di ng departnent.

Shortly after Conbs started working at Meadowraft, he
i ntroduced hinmself to John Hart, the plant superintendent. Conbs
told Hart that he had a degree in conmputer science from Al abama A
& M and that he was interested in doing office work that would
allow himto use his degree. In June 1992, Hart nmde arrangenents
with the plant nmanager for Conbs to do a tenporary assignnent
progranmm ng personal conputers in the plant and preparing
spreadsheets. At sone point, those arrangenents included
reclassifying Conbs to be a plant "lead man"—Aeaning a
guasi super vi sor—even t hough he was not actually doi ng | ead man work
or supervising anyone. When Conbs was nom nally pronoted to | ead
man, his pay was increased.

Prior to his pay raise, Conbs held a second job as manager at
a lowincone apartnment conplex at which he was responsible for
mai nt enance, cleaning, and painting, as well as supervising
t eenagers who did maintenance work at the conplex. After Conbs'
pay raise, he quit his second job.

On several occasions, when Meadowraft officials from
Bi rm ngham headquarters visited the plant, Conbs was asked to
"hide" fromthe officials. At trial, Conbs inplied that he was
asked to hide because he is black, but he admtted on

cross-exam nation that he was never told that was the reason. Hart



testified that Conbs was asked to hi de because headquarters had not
approved his conputer job, and that he had expl ai ned that to Conbs.

Wil e Conbs was assigned to the tenporary conputer project,
Hart asked hi mwhet her he woul d be interested i n bei ng a supervi sor
at the plant. Conbs said that he was interested. Although Conbs
indicated an interest in supervisory positions in both the painting
and wel ding departnents, he was awarded neither position. Bot h
positions were awarded to white persons. At trial, Conbs conceded
that the person who was nmade painting supervisor was better
qualified than he, and Conbs abandoned his discrimnation claim
with respect to that position. Meadowraft's failure to pronote
Conbs to the welding supervisor position was the only
failure-to-pronote claimthat was submtted to the jury, and it is
the only claimin controversy in this appeal.

Meadowcr aft awarded the wel di ng supervisor position to Fred
Wal ker in July 1992. Wl ker served in that capacity for ten or
el even days, but then was reassigned to work tenporarily as a
supervi sor in the packing departnment. That tenporary reassi gnment
| asted for about a year, after which Walker returned to his
position as a supervisor in the welding departnent.

Around Novenber 1992, after Conbs had conpl eted his tenporary
conputer assignnment, he was asked to assist with a "bar code"
scanni ng project in the plant's packi ng depart nent —-where Wal ker was
then a tenporary supervisor. By Decenber 1992, the scanning
proj ect had been put on hold, and Hart told Conbs that he had run
out of tenporary assignnents for him Hart suggested that Conbs

return to his position as a material handler in the plant. Conbs



declined to return to his material handler job, and his enpl oynent
at Meadowcraft canme to an end on Decenmber 18, 1992.°
1. PROCEDURAL HI STORY

In February 1993, Conbs filed a charge with the Equal
Enpl oyment Qpportunity Conm ssion ("EECC'), alleging unlaw ul
raci al discrimnation. After receiving his right-to-sue letter
fromthe EEOC, Conbs filed suit in the Mddle District of Al abama
all eging clains based on Title VIl of the Gvil R ghts Act of 1964,
42 U.S.C. 8§ 2000e et seq., and on 42 U . S.C. § 1981. Conbs sought
recovery under the followng race discrimnation theories: (1)
t hat Meadowcraft term nated himfromhis enpl oynent because of his
race; (2) that Meadowcraft subjected himto inpermssible racia
har assnent ; and (3) that Meadowcraft denied him a supervisory
position because of his race. Conbs al so appended a state |aw
claimfor the tort of outrage, but the district court dismssed
that claim with prejudice, and Conbs has not appealed that
di sm ssal

Conbs' three race discrimnation clains were tried to a jury
on August 21-25, 1995. At trial, Meadowraft proffered evidence in
support of three legitimte, nondiscrimnatory reasons for its
decision to pronote Wal ker instead of Conmbs. Those reasons were:
(1) Wal ker's superior wel ding experience; (2) the recommendations

of supervisors Lane and Anderson; and (3) Walker's superior

'Meadowcr aft contends that Conbs resigned voluntarily. In
his conplaint and at trial, Conbs contended that he was not
offered the option of returning to his job as material handler,
and that he was laid off or forced to quit. However, the jury
specifically rejected Conbs' discrimnatory term nation claim
and the only claimat issue on appeal is Conbs’
failure-to-pronote claim



supervi sory experience. At trial, Meadowcraft noved for judgnent
as a matter of |law both at the close of the plaintiff's case and at
the close of all the evidence. The district court denied those
noti ons, and the case was submtted to the jury.

The jury unaninously rejected Conbs' di scrim natory
termnation claim but could not reach a unani nous verdict on the
remai ning two clains. Thereafter, the parties agreed that the
remai ning two clainms could be decided by majority verdict. The
jury by a majority vote determ ned that Conbs had not proven his
claim for discrimnatory harassnent, but that he had proven his
claim that he was denied a supervisory position because of his
race. The jury awarded Conmbs conpensatory danmages of $76, 552 and
punitive damages of $42, 700.

After the jury returned its verdict, Meadowcraft renewed its
notion for judgnent as a matter of |law and nmade an alternative
nmotion for a newtrial. In support of those notions, Meadowcraft
argued (anong other things) that Conbs had failed to put forward
sufficient evidence to permt the jury to disbelieve the
nondi scrimnatory reasons that Meadowraft had proffered in
expl anation of its decision to pronote Wal ker to wel di ng supervi sor
i nstead of Conbs. The district court denied both the principal and

alternative notions, and this appeal followed.?

’On appeal , Meadowcraft contends that it is entitled to a
new trial, even if it is not entitled to judgnent as a matter of
| aw. Meadowcraft asserts three grounds in support of that
contention: (1) insufficiency of the evidence; (2) prejudicial
adm ssion of inadm ssible evidence; and (3) excessive damages.
Because we conclude that Meadowcraft is entitled to judgnent as a
matter of |law, we do not discuss further Meadowcraft's argunments
in favor of a new trial.



[11. STANDARD OF REVI EW
We review de novo a district court's denial of a defendant's
renewed notion for judgnent as a matter of |aw, applying the sane
standards as the district court. Sherrin v. Northwestern Nat'|
Life Ins. Co., 2 F.3d 373, 377 (11th Cir.1993). Those standards
require us to consider "whether the evidence presents a sufficient
di sagreenent to require subm ssion to a jury or whether it is so
one-sided that one party must prevail as a matter of law"
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 251-52, 106 S.Ct
2505, 2512, 91 L.Ed.2d 202 (1986). In conducting our review
[We consider all the evidence, and the inferences drawn
therefrom in the |ight nost favorabl e to t he nonnoving party.
If the facts and inferences point overwhelmngly in favor of
one party, such that reasonabl e people could not arrive at a
contrary verdict, then the notion was properly granted.
Conversely, if there is substantial evidence opposed to the
nmotion such that reasonable people, in the exercise of
impartial judgnent, mght reach differing conclusions, then
such a notion was due to be denied and the case was properly
submtted to the jury.
Carter v. Gty of Mam, 870 F.2d 578, 581 (11th G r.1989)
(footnotes omtted).

Under the foregoing standard, the nonnoving party nust
provi de nore than a nere scintilla of evidence to survive a notion
for judgnent as a matter of law. "[T]here nust be a substantia
conflict in evidence to support a jury question.” Id. To
sunmari ze, we nust consider all the evidence in the |ight nost
favorabl e to Conbs and determ ne "whether or not reasonable jurors
could have concluded as this jury did based on the evidence
presented.” Quick v. Peoples Bank, 993 F.2d 793, 797 (11lth
Cir.1993) (citation and internal quotation marks omtted).

| V. WHETHER MEADOWNCRAFT WAS ENTI TLED TO JUDGVENT AS A MATTER OF



LAW

A. The Issue—Once a Prima Facie Case Has Been Established, Does
Evi dence Sufficient to Disprove Al of the Enployer's Proffered
Reasons Preclude Judgnent as a Matter of Law for the Enpl oyer?

Meadowcraft and Conbs di sagree both as to the applicable | aw
and the weight of the evidence. Meadowraft contends that it is
entitled to judgnent as a matter of | aw because (1) Conbs failed to
produce evidence sufficient to allow a reasonable factfinder to
di sbelieve its proffered nondiscrimnatory reasons for pronoting
Wal ker instead of Conbs, and (2) even if Conbs had produced such
evi dence, he still failed to present evidence that discrimnation
was the true reason for the decision. According to Meadowcraft, it
is entitled to judgnent as a matter of law even if a reasonable
factfi nder could have rejected each of its proffered
nondi scrimnatory reasons for pronoting Wal ker instead of Conbs,
because Conbs had the additional burden of denonstrating that
Meadowcraft's decision was notivated by racial aninmus. For that
proposi tion, Meadowcraft relies primarily on Wal ker v. Nati onsBank
of Florida, 53 F.3d 1548 (11th Cr.1995), and dicta contained in
this circuit's recent decision in Isenbergh v. Knight-Ri dder
Newspaper Sales, Inc., 97 F.3d 436 (11th Cr.1996).

Conbs takes issue with Meadowcraft's view of the | aw and the
evi dence. First, Conmbs contends that he put forward sufficient
evidence to permt a reasonable factfinder to disbelieve
Meadowcraft's proffered nondi scrimnatory reasons for its deci sion,
and he argues that no further evidence of discrimnation is
required for the jury's verdict to be sustained. Conbs relies

primarily on this Court's decisionin Howard v. BP G| Co., 32 F. 3d



520 (11th Cir.1994), as well as the Suprene Court's |andmark
decision in St. Mary's Honor Center v. Hicks, 509 U S 502, 113
S.C. 2742, 125 L. Ed.2d 407 (1993). Alternatively, Conbs contends
t hat he  put forward sufficient addi ti onal evi dence  of
discrimnatory intent to support the jury's verdict—even if
rej ection of Meadowcraft's proffered nondi scrimnatory reasons were
not enough, when coupled with his prima facie case, to support a
finding of discrimnation.?

We turn first to the parties' |egal argunents. In |ight of
the parties' differing views of the law governing Title WVII
discrimnation clains that rely on circunstanti al evidence, and t he
argunents that the parties make i n support of those views, we think
it appropriate to exam ne the applicable lawin sone detail. Such
a review is especially appropriate in |light of the | senber gh
panel 's recent observation in dicta that, "sone confusion exists in
the law of this circuit about whether Hicks always precludes
judgnments as a matter of l|law for enployers whenever there is a
pl ausi bl e basis on which to disbelieve the enployer's proffered
reason for the enploynment decision in question," 97 F.3d at 442.

We believe that any confusion about this question in our

circuit's |law-defined by holdings, not dicta—+s limted, and we

®According to Combs' alternative theory, the jury's verdict
i s supported by evidence that Meadowcraft had no established
criteria for pronotion to supervisor and only two out of twelve
pl ant supervisors were black. W reject that theory w thout
detail ed di scussion, because the evidence offered to support it
was undevel oped and wi thout analytic foundation. See, e.g.,
Brown v. Anmerican Honda Motor Co., 939 F.2d 946, 952-53 (1l1th
Cir.) (noting that statistics wi thout analytic foundation are
"virtually neaningless"), cert. denied, 502 U. S 1058, 112 S.C
935, 117 L.Ed.2d 106 (1992).



hope that our discussion will limt that confusion even nore. As
we wll discuss, there is a substantial line of cases in this
circuit that adequately and accurately sets forth the |[egal
principles governing the nature and quantum of evi dence necessary
to permit ajury toinfer discrimnation. Before turning to those
cases, however, we wll review briefly the basic |egal framework
governing discrimnation cases that are based on circunstantia
evi dence.

B. The Basic Framework CGoverning Discrimnation Cases Based on
C rcunstantial Evidence

Despite a Title VII plaintiff's failure to present direct
evi dence of discrimnation, he may neverthel ess present sufficient
circunstantial evidence of discrimnation to create a jury
guesti on. In evaluating Title VII clains supported by
circunstantial evidence, we wuse the nowfamliar framework
established by the United States Suprene Court in McDonnell Dougl as
Corp. v. Green, 411 U. S. 792, 93 S. . 1817, 36 L. Ed. 2d 668 (1973),
and Texas Departnment of Community Affairs v. Burdine, 450 U. S. 248,
101 S.C. 1089, 67 L.Ed.2d 207 (1981). Under that framework, the
plaintiff has the initial burden of establishing a prinma facie case
of discrimnation. MDonnell Douglas, 411 U S. at 802, 93 S.Ct. at
1824; Burdine, 450 U.S. at 253-54 & n. 6, 101 S.Ct. at 1093-94 &
n. 6.

Establi shnent of the prima facie case in effect creates a
presunption that the enpl oyer unl awful Iy di scri m nat ed agai nst
the enpl oyee. |[If the trier of fact believes the plaintiff's
evidence, and if the enployer is silent in the face of the
presunption, the court nust enter judgnent for the plaintiff

because no i ssue of fact remains in the case.

Burdine, 450 U. S. at 254, 101 S.C. at 1094 (footnote omtted).



The effect of the presunption of discrimnation created by
establishment of the prima facie case is to shift to the enpl oyer
t he burden of producing legitinmate, nondiscrimnatory reasons for
t he chal | enged enpl oynent action. MDonnell Douglas, 411 U.S. at
802, 93 S. . at 1824, Burdine, 450 U. S. at 254, 101 S. C. at
1094. To satisfy that burden of production, "[t]he defendant need
not persuade the court that it was actually notivated by the
proffered reasons. It is sufficient if the defendant's evidence
raises a genuine issue of fact as to whether it discrimnated
against the plaintiff." Burdine, 450 U S. at 254-55, 101 S.C. at
1094 (citation and footnote omtted). "[T]lo satisfy this
i nternedi ate burden, the enployer need only produce adm ssible
evi dence which would allowthe trier of fact rationally to concl ude
that the enploynent decision had not been notivated by
discrimnatory aninus.” Id. at 257, 101 S.C. at 1096 (enphasis
added) .

If a defendant carries its burden of producing legitimte,
nondi scrimnatory reasons for its decision, the presunption of
di scrimnation created by the MDonnell Douglas franmework "drops
fromthe case,” and "the factual inquiry proceeds to a new | evel of
specificity." Burdine, 450 U.S. at 255 &n. 10, 101 S.C. at 1094-
95 & n. 10. However, elimnation of the presunption does "not inply
that the trier of fact no | onger may consi der evidence previously
introduced to establish a prinma facie case." 1d. at 255 n. 10, 101
S.C. at 1095 n. 10. As the Suprene Court has expl ai ned:

A satisfactory explanation by the defendant destroys the
| egal | y mandat ory i nference of discrimnation arising fromthe

plaintiff's initial evidence. Nonetheless, this evidence and
i nferences properly drawn therefrom may be considered by the



trier of fact on the issue of whether the defendant's
expl anation is pretextual. |Indeed, there may be sone cases
where the plaintiff's initial evidence, conbined wth
effective cross-exam nation of the defendant, will suffice to
di scredit the defendant's expl anation.

Once a defendant satisfies its internediate burden of
production, and the initial presunption of discrimnation
acconpanying the prim facie case has been elimnated, the
plaintiff has the opportunity to discredit the defendant's
proffered explanations for its decision. According to the Suprene
Court:

[ The plaintiff] now nust have the opportunity to denonstrate
that the proffered reason was not the true reason for the
enpl oynent decision.... [The plaintiff] may succeed in this
either directly by persuading the court that a discrimnatory
reason nore |ikely notivated the enployer or indirectly by
showi ng that the enpl oyer's proffered explanation is unworthy
of credence.
Id. at 256, 101 S.Ct. at 1095 (enphasis added) (citation omtted).
In other words, the plaintiff has the opportunity to cone forward
with evidence, including the previously produced evidence
establishing the prima facie case, sufficient to permt a
reasonabl e factfinder to conclude that the reasons given by the
enpl oyer were not the real reasons for the adverse enploynent
decision. 1d.; MDonnell Douglas, 411 U S. at 804, 93 S.Ct. at
1825.

C. The Effect of Evidence Sufficient to Permt Rejection of the
Enpl oyer's Proffered Nondi scrim natory Reasons

1. The Suprene Court's Hi cks Opinion
The framework for evaluating discrimnation cases based on
circunstantial evidence, which we have just discussed, had been

established for sonme ti ne when the Suprene Court decided St. Mary's



Honor Center v. Hicks, 509 U S. 502, 113 S.C. 2742, 125 L.Ed.2d
407 (1993). Before the Hi cks decision, however, the circuits had
split over the effect of a decision by the factfinder that the
prof fered nondi scrim natory reasons gi ven by the enpl oyer were not
the real reasons for its enploynent decision. Sone of the circuits
had held that a finding of pretext nmandated a finding of illegal
di scrimnation, while others had held that a finding of pretext did
not. See Hicks, 509 U S at 512-13, 113 S.C. at 2750 (listing
cases). The divergent views of the circuits on the effect of a
finding of pretext pronpted the Supreme Court to grant certiorar
in Hcks to resolve the question. 1d. at 512, 113 S. . at 2750.
In Hicks, the plaintiff had brought a Title VII |awsuit,
al l eging he had been denoted and di scharged because of his race.
Id. at 505, 113 S.C. at 2746. After a full bench trial, the
district court found for the defendant, despite its finding that
the reasons the defendant gave for its actions were not the real
reasons for the plaintiff's denotion and discharge. Id. at 508,
113 S.Ct. at 2748. The Eighth Crcuit reversed, holding that once
the plaintiff had discredited all of the enployer's proffered
nondi scrim natory reasons for its decision, the plaintiff was
entitled to judgment as a matter of law. I1d. The Suprene Court
reversed the Eighth Circuit and held that judgnent for the
plaintiff was not conpelled by rejection of all of the enployer's
proffered nondiscrimnatory reasons. ld. at 511, 113 S. C. at
2749.
Al t hough the Suprene Court in H cks rejected the position

that disbelief of the enployer's proffered reasons requires



judgment for the plaintiff, the Court was careful to explain that
such di sbelief, intandemwth the plaintiff's prima facie case, is
sufficient to permt the factfinder to infer discrimnation. The
Court said:

The factfinder's disbelief of the reasons put forward by the

defendant (particularly if disbelief is acconpanied by a

suspi ci on of nendacity) may, together with the el enents of the

prima facie case, suffice to showintentional discrimnation.

Thus, rejection of the defendant's proffered reasons wll

permt the trier of fact to infer the ultimte fact of

intentional discrimnation, and the Court of Appeals was
correct when it noted that, wupon such rejection, "[n]o
addi tional proof of discrimnation is required."”
Id. at 511, 113 S.C. at 2749 (quoting Hicks v. St. Mary's Honor
Ctr., 970 F. 2d 487, 493 (8th G r.1992)) (footnote omtted) (second
enphasis added). That is a pretty clear statenent.

Four justices dissented in Hicks, but none of them did so
because they thought that rejection of an enployer's proffered
nondi scrim natory reasons, together with the prima facie case, is
insufficient to permt the factfinder toinfer the ultimte fact of
intentional discrimnation. To the contrary, the dissenting
justices would have gone even further than the majority did. They
woul d have affirnmed the Eighth GCrcuit's holding that once the
factfinder rejects the enpl oyer's explanations for its decision, a
finding of discrimnation is required, and the plaintiff 1is
"entitled to judgnment."” See Hicks, 509 U S. at 532-33, 113 S. C
at 2760-61 (dissenting opinion of Souter, J., joined by Wite
Bl acknun, and Stevens, JJ.).

Based on the Suprene Court's clear statenent in the majority
opinion in Hcks, read together wth the rationale of the

di ssenting justices, we understand the Hicks Court to have been



unani nous that disbelief of the defendant's proffered reasons,
together with the prima facie case, is sufficient circunstantial
evidence to support a finding of discrimnation. Therefore, it
follows fromHi cks that a plaintiff is entitled to survive summary
j udgment, and judgnent as a matter of law, if there is sufficient
evi dence to denonstrate the exi stence of a genuine i ssue of fact as
to the truth of each of the enployer's proffered reasons for its
chal | enged acti on. Wth one exception, which we wll| discuss
later, up until the Isenbergh opinion, not only the hol dings but
also the statenents of this Court have been entirely consistent
wi th that understanding of the Hi cks deci sion.
2. The Post-Hi cks Case Law in this CGrcuit Before |Isenbergh

Just a few nonths after the Suprene Court decided Hi cks, we
were called upon to apply it in Hairston v. Gainesville Sun
Publishing Co., 9 F.3d 913 (11th G r.1993). In Hairston, a
term nated enployee sued his former enployer, alleging age
discrimnation and retaliatory termnation.* The district court
granted summary judgnent for the enployer. W reversed. In doing
so, we explained that, under Hicks, if the enployer carries its
burden of production (by articulating legitimate reasons for the

action), the plaintiff nust denonstrate "that the proffered reason

*Al t hough Hairston was an age discrinination case brought
under the Age Discrimnation in Enploynment Act ("ADEA"), 29
US C 8 621 et seq., and not under Title VII, "[t]he Eleventh
Circuit has adapted to issues of age discrimnation the
principles of |aw applicable to cases arising under the very
simlar provisions of Title VII." Hairston, 9 F.3d at 919 (citing
Carter v. Cty of Mam, 870 F.2d 578, 581 (11th Cir.1989)).
| ndeed, the I|Isenbergh panel opinion, which we discuss infra in
some detail, acknow edges that the Title VII burden-shifting
framewor k of McDonnel | Dougl as and Burdine al so applies to age
di scrim nation cases. See |senbergh, 97 F.3d at 440.



was not the true reason for the enploynent decision.”™ 1d. at 919
(quoting Hicks, 509 U S at 508, 113 S. C. at 2747) (interna
guotation marks omtted). Followng the Hi cks rule, we did not
hol d that additional proof of discrimnation would be required at
trial. Instead, we explained:

The plaintiff may succeed by directly persuading the
court at trial that a discrimnatory reason nore likely
notivated the enployer or indirectly by showing that the
enpl oyer's proffered explanation is unworthy of credence. 1In
order to establish pretext, the plaintiff is not required to

i ntroduce evidence beyond that already offered to establish
the prinma facie case.

[Pllaintiff's burden at summary judgnment is net by
i ntroduci ng evidence that could formthe basis for a finding
of facts, which when taken in the light nost favorable to the
non-noving party, could allow a jury to find by a
preponderance of the evidence that the plaintiff has
est abl i shed pretext...
ld. at 920-21 (citations omtted) (enphasis added). Because the
plaintiff in Hairston had submtted sufficient evidence to permt
the factfinder to find that the enployer's proffered reasons were
pretextual, we held it was error for the district court to grant
summary judgnent. Id. at 921.
Thus Hairston, our first decision on this issue follow ng
Hicks, clearly held that one way a plaintiff may succeed in
establishing discrimnation is by showing that the enployer's
proffered explanations are not credible. Wen that happens, the
plaintiff may or may not ultimately prevail in the litigation
because the factfinder may or nmay not choose to mneke the
perm ssi bl e i nference of discrimnation. However, as we expl ai ned

in Hairston, once the plaintiff introduces evidence sufficient to

permt the factfinder to disbelieve the enployer's proffered



expl anations, summary judgnent s not appropriate, because
"[1]ssues of fact and sufficiency of evidence are properly reserved
for the jury.” 1d. at 921. W said nothing in Hairston about the
plaintiff being required to establish anything nore than a prima
facie case plus the falsity of the tendered explanations; we said
not hi ng about anything else being required for the plaintiff to
avoi d summary judgnent, because nothing else is required.

In Batey v. Stone, 24 F. 3d 1330 (11th Cir.1994), we were again
called upon to apply the Hicks rule, this tine in the context of
sex discrimnation. In Batey, we recognized that under Hicks
evidence denonstrating the incredibility of the enployer's
proffered explanations is not, standing alone, enough to "conpel
judgnment for the plaintiff.” [Id. at 1334 n. 12 (enphasis added)
(citation and internal quotation marks omtted). Nevertheless, we
hel d that such evidence is sufficient to satisfy the plaintiff's
burden in responding to a sunmary judgnent notion, because Hi cks
permts the trier of fact to base a finding of discrimnation on
rejection of the enployer's proffered nondiscrimnatory reasons,
taken together with the plaintiff's prima facie case. |d. at 1334.
Because the plaintiff in Batey had produced sufficient evidence for
the factfinder to disbelieve the reasons that the enployer
proffered for the enploynment decision, we reversed the district
court's grant of summary judgnment for the enployer. 1d. at 1335-
36. Consistent with our Hairston precedent, and with Hi cks, we
hel d that evidence of pretext, when added to a prima facie case, is
sufficient to create a genuine issue of material fact that

precl udes sumrmary judgnent. Id.



Bat ey was foll owed cl osely by our decisionin Howard v. BP QG |
Co., 32 F.3d 520 (11th Cr.1994). In Howard, we reversed the
district court's grant of summary judgnent for the defendant where
there was sufficient evidence to permt the factfinder to reject
the defendant's proffered reasons for awarding gas station
deal erships to white and Asi an deal ers instead of to the plaintiff,
who was bl ack. W explained the effect of that evidence as
foll ows:

[H cks ] holds that proof that a defendant's articul at ed
reasons are false is not proof of intentional discrimnation;
it is nmerely evidence of intentional discrimnation. However,
evidence of intentional discrimnation is all a plaintiff
needs to defeat a notion for summary judgnent. That evi dence
must be sufficient to create a genuine factual issue wth
respect to the truthfulness of the defendant's proffered
expl anat i on.

Id. at 525 (enphasis in original). |In Howard, as in Hairston and
Batey, we held that summary judgnent was inappropriate because,
taken together with the plaintiff's prima facie case, "the fact
finder's rejection of [the] defendant's proffered reasons is
sufficient circunstantial evidence upon which to base a judgnent
for the plaintiff.” Id. at 527.

We agai n addressed application of the Hi cks rule in Cooper-
Houston v. Southern Railway Co., 37 F.3d 603 (11th G r.1994). In
that case, we reversed the district court's grant of summary
judgment in favor of an enpl oyer where the evidence was sufficient
to permt the factfinder to reject the enployer's proffered
explanation for its enploynent decision. We explained that in
order to avoid summary judgnment, "[the plaintiff] was ... obligated

to present evidence that [the enployer's] legitimte reasons were

not what actually notivated its conduct,” and we held that the



plaintiff had nmet that obligation. Id. at 605 (citations omtted).
The plaintiff's pretext evidence in Cooper-Houston included
evi dence that the enpl oyer had nade racially derogatory remarks in
the workplace, so it was unnecessary to discuss whether summary
j udgment woul d have been inappropriate even if the plaintiff's
pr et ext evidence itself had not been racially charged.
Significantly, however, we did not say that evidence of racially
prejudi ced attitudes was required for proof of pretext, even though
such evidence was present in that case. Therefore, Cooper-Houston
represents our fourth post-H cks decision on this issue, all
consistently establishing the law of this circuit that a prim
facie case plus evidence permtting disbelief of the enployer's
proffered reasons equals the plaintiff's entitlenment to have the
factfinder decide the ultimte i ssue of discrimnation. So far, so
good. But then canme the incongruent Wl ker deci sion.

In Wal ker v. NationsBank of Florida, 53 F.3d 1548 (1l1lth
Cr.1995), a panel of this Court affirmed the grant of judgnent as
a matter of law in favor of the enployer in an age and sex
di scrimnation case, even though the plaintiff had established a
prima facie case and had put on evidence sufficient to permt the
factfinder to disbelieve all of the enployer's proffered reasons
for the adverse enploynent action. 1d. at 1556-58. Despite that
evi dence, the Wl ker panel said that "Walker did not produce
evi dence that raised a suspicion of nmendacity sufficient to permt
us to find onthis record that the bank intentionally discrimnated
agai nst her on the basis of age and/or sex." ld. at 1558. For

t hat reason, the panel concluded that "[r] easonabl e and fair-m nded



persons, in the exercise of inpartial judgnment, woul d not concl ude
that the bank had discrimnated against [the plaintiff] on the
basis of her age or sex." |Id.

In a concurring opinion, Judge Johnson accurately noted that
the majority had exceeded its proper role by "deciding whether
evidence of pretext supports an inference of intentiona
discrimnation,”" a task that requires credibility determ nations
and the wei ghi ng of evidence—which is the jury's function. 1d. at
1563 (Johnson, J., concurring). As Judge Johnson pointed out, 53
F.3d at 1561-62, the majority's reasoning was not consistent with
t he teaching of Hicks, or with our decisions in Howard and Batey.
Judge Johnson agreed with the result in Wal ker only because, in his
view, the evidence was not sufficient to permit a factfinder to
reject the enployer's proffered reasons for its action. Id. at
1564- 65.

As we have recogni zed before, "no one is perfect, |east of
all federal appellate judges, and fromour m stakes and oversights
spring inconsistent decisions which we nust deal with as best we
can." United States v. Hogan, 986 F.2d 1364, 1369 (11th G r.1993).
The Wal ker decision is a mstake. Not only is Wl ker inconsistent
with the Suprene Court's clear instruction in Hicks, but it is also
i nconsi stent with the hol dings of our Hairston, Batey, Howard, and
Cooper - Houst on deci si ons. Where there are inconsistent panel
decisions, "the earliest panel opinion resolving the issue in
guestion binds this circuit until the court resolves the issue en
banc.” United States v. Dailey, 24 F.3d 1323, 1327 (11th G r. 1994)
(quoting Cark v. Housing Auth. of Alma, 971 F.2d 723, 726 n. 4



(11th Gr.1992)). Qur next decision on the issue at hand is
consistent with that principle, because it followed the |[|aw
established in the earlier decisions instead of the WlKker
deci si on.

In Richardson v. Leeds Police Departnment, 71 F.3d 801 (1l1th
Cr.1995), we reversed the district court's entry of judgnent as a
matter of lawin a racial discrimnation case, after the close of
all the evidence, because the evidence was sufficient to permt a
jury to disbelieve the enployer's proffered reasons for its adverse
enpl oynment deci si on. In reviewing the law applicable to these
cases, we cited Hi cks and expl ai ned:

If the defendant neets this burden [of proffering a

nondi scrimnatory reason for its decision], the plaintiff nust

then have the opportunity to persuade the trier of fact,
through the presentation of his ow case and by
cross-examning the defendant's w tnesses, that the reason

proffered was not the real basis for the decision, but a

pretext for discrimnation.

Ri chardson, 71 F.3d at 806 (enphasis added). O course, persuadi ng
the trier of fact "that the proffered reason was not the real basis
for the decision" is pointless unless that trier of fact is then
permtted to nmake the inference, which Hicks permts, that the
di sbelieved reason is "but a pretext for discrimnation."
Therefore, the fact that "a reasonable jury could ... have
concluded that [the enployer's proffered explanation] was not the
true reason he was not rehired,"” precluded entry of judgnment as a
matter of law in Richardson, 71 F.3d at 807. That hol di ng, of

course, is inconsistent with Wl ker, but is consistent with the

bi ndi ng precedents of Hicks, Hairston, Batey, Howard, and Cooper -



Houst on. ®

To sunmarize, wth the exception of Wlker, which is an
anomaly, this circuit's post-H cks decisions uniformy hold that
once a plaintiff has established a prima facie case and has put on
sufficient evidence to allow a factfinder to disbelieve an
enpl oyer's proffered explanation for its actions, that alone is
enough to preclude entry of judgnent as a matter of |aw
Nevert hel ess, that well-established rule of | awwas recently called
into question in dicta contained in Isenbergh v. Knight-Ri dder
Newspaper Sales, Inc., 97 F.3d 436 (11th G r. 1996).

3. The Isenbergh Dicta

In I senbergh, a fornmer enpl oyee brought an Age Di scrim nation
in Enploynent Act lawsuit against his forner enployer when,
following a nerger, the enpl oyee was not awarded a new nmanageri a
position. Id. at 438. The district court granted sunmary judgnent
for the enployer, and a panel of this Court affirned. In its
opi nion, the | senbergh panel criticized the interpretation of Hicks
established by our Howard decision and questioned whether it
represents a "correct statenment of the law. " |senbergh, 97 F. 3d at
443. Noting that the \Walker decision is out of line with the

reasoni ng of Howard, the panel said that "[s]ome confusion exists

*Trotter v. Board of Trustees, 91 F.3d 1449 (11th G r.1996),
is not inconsistent with our post-Hi cks |ine of precedents
properly applying the H cks standard. In Trotter, the district
court directed a verdict for the defendant at the close of al
the evidence. W affirned, because the defendant had proffered
| egitimate, nondiscrim natory reasons for its actions, and at the
cl ose of all the evidence, those reasons "remain[ed] unrebutted."
ld. at 1457. In other words, the plaintiffs failed to produce
evi dence sufficient to allow a reasonable factfinder to
di sbel i eve those reasons.



in the law of this circuit about whether Hicks always precludes
judgments as a matter of law for enployers whenever there is a
pl ausi bl e basis on which to disbelieve the enployer's proffered
reason for the decision in question.” [Isenbergh, 97 F.3d at 442.
The panel concluded its critique of Howard by noting its "fear that
what Howard says about sufficient evidence is a mstake."
| senbergh, 97 F.3d at 442.°

Al t hough the Isenbergh panel opinion criticized our Howard
decision's application of the H cks standard, the actual decision
in Isenbergh was in harnony with it. As the panel explained, it
affirmed the district court's grant of sunmary judgnent in favor of
t he enpl oyer, because its "exam nation of the record here indicates
that Isenbergh failed in creating an issue of fact about the
di sbelievability of the enployer's reason for the hiring decision."
| senbergh, 97 F. 3d at 443-44. Therefore, thelsenbergh hol ding, as
di stinguished fromits dicta, is consistent with H cks, and with
our post-H cks precedents properly applying the H cks standard.
See, e.g., New Port Largo, Inc. v. Minroe County, 985 F.2d 1488,
1500 (11th Cr.) (Ednondson, J., concurring) (enphasizing that "for
| aw- of -t he-circuit purposes, a study of [case | aw] ought to focus
far nmore on the judicial decision than on the judicial opinion"),
cert. denied, 510 U. S. 964, 114 S.C. 439, 126 L.Ed.2d 373 (1993).

Neverthel ess, the ideas and critiques advanced by Isenbergh 's

®As we have explained in the previous section of this
opi nion, Howard followed and was entirely consistent with the
hol di ngs of our earlier decisions in Hairston and Batey. The
| senber gh opi ni on nmentions Batey, but not Hairston.



dicta are worthy of some discussion.’

First, we believe that a chronological review of our
post - H cks case |aw, see supra Part 1V.C 2, ought to dispel any
"confusion [that] exists in the law of this circuit about whether
H cks al ways precludes judgnents as a matter of |aw for enployers
whenever there is a plausible basis on which to disbelieve the
enployer's proffered reason for the decision in question.”
| senbergh, 97 F.3d at 442.

Second, we hope that the Isenbergh opinion will not be read

‘I'n Part IV.D, infra, we conclude that in this case the
evi dence was insufficient to create a genuine issue of materi al
fact as to one of Meadowcraft's proffered reasons for not
pronmoting Conbs. We realize, of course, that that hol di ng makes
our response to Isenbergh 's dicta itself dicta. Instead of
def endi ng our use of dicta with the cliché about it sonmetines
bei ng necessary to fight fire with fire, we will rely on our
recent acknow edgnent that "[d]icta can sonetinmes be useful when
it contains a persuasive analysis.” MNely v. Ccala Star-Banner
Corp., 99 F.3d 1068, 1077 (11th G r.1996). W leave it to the
reader to determ ne whether that condition is net in this
i nstance.

The concurring opinion in this case states that "[t]he
| egal principles that control this dispute are famliar and
do not require extended explication.”™ It then goes on to
list as one of these "famliar" principles the proposition
t hat under the McDonnell Douglas framework, the plaintiff
may shoul der the burden of convincing the factfinder that a
di scrimnatory reason notivated the enpl oynent action
"either directly by persuading the factfinder that a
di scrimnatory reason notivated the enployer or indirectly
by showi ng that the enployer's proffered explanation is
unworthy of credence.” That principle was not so famliar
to the |Isenbergh panel, which went to sone length to state
its views to the contrary.

We nmake no apol ogies for attenpting to clarify this
area of the law, or at least to illumnate the difference of
opi ni on whi ch exists anong sone nenbers of this Court
concerning it. Unless and until the issue is presented in a
di spositive fashion by the facts of sone future case, which
wi Il provide an opportunity for the en banc court to settle
the matter, that is all we can do



to call into question the binding authority of our Howar d,
Hai rston, and Batey precedents. Wile recognizing the "ostensible
conflict"® between Howard and Wl ker, the |senbergh opinion states
that "[w] e suspect ... that [Wal ker v.] NationsBank, not Howard, is
the nore correct statenment of the law. " 1senbergh, 97 F. 3d at 443;
see also id. at 444 ("even if Howard is and ought to be the |aw').
O course, once a panel of this Court has decided the issue
questions about whether a different view of the matter m ght be
"nmore correct” are rendered academ c insofar as subsequent panels
are concerned. Stated sonewhat differently, unless and until an
issue is addressed by the en banc Court, the Suprene Court, or
Congress, the first panel decision on it is, by definition, "nore

correct” than any subsequent panel decisions. That is what our

! n a footnote, the Isenbergh opinion refers to "the
possibility" that the "ostensible conflict” between WAl ker and
Howard m ght be reconciled on the grounds that Howard is a Rule
56 (summary judgnent) case, whereas Walker is a Rule 50 (judgnment
as a matter of law) case. |Isenbergh, 97 F.3d at 443 n. 4. W are
unper suaded by that suggested distinction. Rule 56 and Rule 50
are both concerned with judgnment as a matter of |aw-either before
the trial begins or after. Conpare Fed.R Cv.P. 56 with
Fed. R Cv.P. 50. As the Supreme Court has instructed us, "the
inquiry under each is the sane: whether the evidence presents a
sufficient disagreenment to require subm ssion to a jury or
whether it is so one-sided that one party nust prevail as a
matter of law." Anderson v. Liberty Lobby, Inc., 477 U S 242,
251-52, 106 S.Ct. 2505, 2512, 91 L.Ed.2d 202 (1986). Isenbergh
's suggested reconciliation of Wal ker and Howard woul d set up
differing substantive liability standards for judgnment as a
matter of law in discrimnation cases, depending entirely upon
the timng of the related notion. W know of no authority for
maki ng such a change in the law, and we believe Anderson squarely
prohibits it.

The reality of the situation is that Wal ker is
irreconcilably out of step with this circuit's precedents.
See Mayfield v. Patterson Punp Co., 101 F. 3d 1371, 1376 n. 4
(11th G r.1996) (acknow edgi ng that "an apparent conflict
exists within this circuit on the issue").



prior precedent rule, upon which nuch of the rule of lawin this
circuit depends, is all about.

Because the Wal ker decision was preceded by a nunber of
earlier Eleventh Circuit decisions holding that a jury question is
created when a prinma facie case i s coupled with evidence sufficient
to permt a reasonable factfinder to disbelieve an enployer's
proffered reasons for the <challenged action, those earlier
decisions remain binding on this Court, and all panels of it.
They, and not Wal ker or Isenbergh, state what has been and will be
the law of this circuit unless and until the en banc Court, the
Suprene Court, or Congress changes it. See, e.g., United States v.
Dail ey, 24 F.3d 1323, 1327 (11th Cr.1994); dark v. Housing Auth.
of Alma, 971 F.2d 723, 726 n. 4 (11th G r.1992).

Finally, the Isenbergh opinion sets up a reductio ad absurdum
t hat bears further exam nation:

Assunme the following situation by way of exanple. A
def endant sues, alleging he was termnated based on his
menbership in a protected class. The enpl oyer responds with
a neutral reason for the hiring decision: the enployee was
term nated because he was late nine tines. After a bench
trial, the judge finds, anong other facts, that the defendant
was |late not nine, but seven times. Relying on Hi cks,
however, the judge determ nes that this case is one where the
enpl oyer' s reason shoul d be di sbeli eved, but where application
of discrimnation law to the instant facts (including
di sbelievability) nonetheless supports a judgnent for the
enployer. This result is the one specifically authorized by
H cks. See 509 U. S. at 508-11, 113 S.Ct. at 2748-49.

The issue in Howard and [VWal ker v. ] NationsBank and the
issue alluded to in the original panel opinion here is
essentially this one: m ght there be a case where the
application of lawto facts can proceed in a simlar way, but
at the sunmary judgnent stage or for the purposes of judgnent
as a matter of law? To continue with the prior exanple
suppose the enployer offers the nine-I|atenesses expl anati on,
and the record in a jury trial shows that no reasonable jury
could find but that the plaintiff was late only seven tines.
Assumi ng the enployee made out a bare prima facie case and



nothing else points to discrimnation, may the enployer—-at
| east, sonetinmes—be entitled to a judgnent as a matter of |aw
even though the jury could (indeed, nust) disbelieve the
enpl oyer's stated reason? The Howard panel, reading Hi cks,
seens to say "no."

We suspect, however, that the answer is "yes"....

| senbergh, 97 F.3d at 442-43.

The real answer is that in the |Isenbergh opinion's
hypothetical, the nondiscrimnatory reason proffered by the
enpl oyer for its actions is excessive | at eness, not that the

enpl oyee was | ate exactly a specific nunber of tines, no nore and
no less. 1In the hypothetical, thereis a conflict only between the
preci se nunber of tines the enployer said the enployee was |ate,
and the actual nunber of tinmes the enployee was |late. But thereis
no conflict about the enployee's being | ate an excessi ve nunber of
times. The issue upon which judgnent as a matter of law turns is
whet her the enployer's proffered nondiscrimnatory reason for its
action, excessive |ateness, nmay reasonably be disbelieved, not

whet her the enpl oyee was late nine tines as opposed to seven.?®

By treating the enployer's proffered nondiscrimnatory
reason as a specific nunber of "latenesses," instead of excessive
| at eness, the hypothetical also makes the sane sort of anal yti cal
error that the Supreme Court identified and addressed in Hicks
itself:

These statenents inply that the enployer's "proffered
expl anation,” his "stated reasons,” his "articul ated
reasons,"” sonmehow exi st apart fromthe record—+n sone
pl eadi ng, or perhaps in some formal, nontestinonial
statenment made on behalf of the defendant to the
factfinder. ("Your honor, pursuant to MDonnell Dougl as
t he defendant hereby formally asserts, as its reason
for the dism ssal at issue here, inconpetence of the
enpl oyee.") O course it does not work like that. The
reasons the defendant sets forth are set forth "through
t he introduction of adm ssible evidence." Burdine, 450
U S at 255, 101 S.C. at 1094.



In the hypothetical set up in the Isenbergh opinion, thereis
no evidence to discredit the enployer's explanation that the
def endant was fired for excessive | ateness; the defendant's reason
for its action remains unrebutted. So, the enployer would be
entitled to judgnment as a matter of |aw under Hicks, 509 U S. at
515-18, 113 S. C. at 2751-53 (discussing plaintiff's burden of
di screditing the defendant's explanations), and under all of our
prior decisions, including Hairston, Batey, and Howard.

4. The Post-Hi cks Case Lawin Oher Circuits

Ei ght other circuits have considered the i ssue and i nterpreted
Hicks to nean exactly what we have interpreted it to nmean—that
evidence sufficient to discredit a defendant's proffered
nondi scrim natory reasons for its actions, taken together with the
plaintiff's prima facie case, is sufficient to support (but not
require) a finding of discrimnation. That is the law not only in
this circuit, but also in the Second, Third, Fourth, Sixth,
Seventh, Eighth, Ninth, and District of Colunbia Crcuits. See,
e.g., EECCv. Ethan Allen, Inc., 44 F.3d 116, 120 (2d G r.1994) ("A
finding of pretextuality allows a juror to reject a defendant's
proffered reasons for a challenged enploynent action and thus

permts the ultimate inference of discrimnation."); Sheridan v.

Hi cks, 509 U S. at 522-23, 113 S.C. at 2755 (enphasis
om tted).

Because the enployer is required to proffer its
expl anation not by a mere assertion, but by the introduction
of adm ssi bl e evidence, the hypothetical's assunption that
t he enpl oyer sonehow "offers the nine-|atenesses
expl anati on” when the overwhel m ng wei ght of the evidence is
that the enployee was |late only seven tinmes, is unrealistic.
As the Suprene Court said in Hcks, "[I]t does not work |ike
that." I1d. at 523, 113 S.C. at 2755.



E.|. DuPont De Nenopurs & Co., 100 F.3d 1061, 1066-67 (3d Cir.1996)
(en banc) ("[T] he el enents of the prinma faci e case and di sbel i ef of
the defendant's proffered reasons are the threshold findings,
beyond which the jury is permtted, but not required, to draw an
inference leading it to conclude that there was intentional
discrimnation.");' Mtchell v. Data Gen. Corp., 12 F.3d 1310,
1316 (4th Cir.1993) (considering two questions at summary j udgnent:
(1) the prima faci e case and (2) "whether [the plaintiff] has shown
that there is a genuine dispute of material fact about [the
defendant's] proffered explanation for the discharge"); Manzer v.
D amond Shanrock Chenms. Co., 29 F.3d 1078, 1083 (6th G r.1994)
("[T]he only effect of the enployer's nondi scrim natory expl anati on
is to convert the inference of discrimnation based upon the
plaintiff's prima facie case from a mandatory one which the jury
nmust draw, to a perm ssive one the jury may draw, provided that the
jury finds the enployer's explanation "unworthy' of belief.")
(emphasis in original); Perdonp v. Browner, 67 F.3d 140, 146 (7th
Cir.1995) ("The district court found Perdono's [direct] evi dence of
raci al discrimnation unpersuasive, but ... such evidence is not
required: the trier of fact is permtted to infer discrimnation
from a finding that the enployer's proffered reason was
spurious."); Gaworski v. ITT Comrercial Fin. Corp., 17 F.3d 1104,
1110 (8th Cr.) ("The elenents of the plaintiff's prima facie case

are thus present and the evidence is sufficient to allow a

“The Third Circuit's en banc opinion in Sheridan is a
particularly illumnating and thorough study of the issue,
especially its discussion of the justification for the
interpretation of Hicks that has been adopted by a majority of
the circuits. See 100 F.3d at 1068-72.



reasonable jury to reject the defendant's non-discrimnatory
expl anati ons. The "ultimate question' of discrimnation nust
therefore be left to the trier of fact to decide."), cert. denied,
--- US. ----, 115 S.Ct. 355, 130 L.Ed.2d 310 (1994); Washi ngton
v. Garrett, 10 F.3d 1421, 1433 (9th G r.1993) ("If a plaintiff
succeeds in raising a genuine factual issue regarding the
authenticity of the enployer's stated notive, sunmary judgnent is
i nappropriate, because it is for the trier of fact to deci de which
story is to be believed."); Barbour v. Merrill, 48 F.3d 1270, 1277
(D.C.Cr.1995) ("According to Hcks, a plaintiff need only
establish a prima facie case and i ntroduce evidence sufficient to
di scredit the defendant's proffered nondi scrimnatory reasons; at
that point, the factfinder, if so persuaded, may infer
di scrimnation.").

O course, the holdings of other federal courts of appeals on
the issue do not determne the law of this circuit. However, in
consi dering whether the rule established in our precedents "ought
to be the law," it is of no small nonment that eight of the ten
other circuits that have considered the question are in agreenent
with our interpretation of H cks. Thus far, only the First and
Fifth Grcuits have i ssued opi ni ons expressing a contrary view, and
in neither opinion was that expression actually a hol di ng.

In Wods v. Friction Mterials, Inc., 30 F.3d 255 (1st
Cir.1994), the First Grcuit stated that proof of pretext will not
al ways shield a plaintiff fromsummary judgnent, id. at 260 n. 3,
but held only that the defendant in that case was entitled to

summary judgnent because the plaintiff had presented "no evidence



to rebut [the defendant’'s] assertion that those hired were nore
qualified,” id. at 262. O course, that hol di ng—as di stingui shed
fromthe dicta—+s entirely consistent with the law of our circuit
and the eight other circuits we have cited.

I n Rhodes v. Cuiberson Ol Tools, 75 F.3d 989 (5th G r.1996)
(en banc), the Fifth Crcuit affirmed judgnent in favor of an
enpl oyee in an age discrimnation case, holding that the evidence
was sufficient to allow a rational jury to find that age
discrimnation was the true reason the enployer discharged the
enpl oyee. That holding itself is no problem but the Rhodes
opinion also contains dicta regarding the H cks rule that is
arguably inconsistent with the law of this circuit and eight
others. Although the Rhodes opinion states that under Hi cks,
"evidence of pretext will permt atrier of fact to infer that the
discrimnation was intentional,"” id. at 993, it also states that
"[1]t is unclear ... whether the [Suprene] Court intended that in
all such cases in which an inference of discrimnationis permtted
a verdict of discrimnation is necessarily supported by sufficient
evi dence, " id. Additionally, the opinion states, "[we are
convinced that ordinarily such verdicts would be supported by
sufficient evidence, but not always." |Id.

The fact remains that the contrary dicta in the First and
Fifth Crcuit decisions are just that: dicta. W have not found
any holding of any circuit inconsistent with the holding of our
Hai r st on, Batey, Howard, Cooper-Houston |ine of decisions, and at
| east eight other circuits have reached the sane hol di ng.

5. The H cks Standard is not a "Dramatic and Hurtful -to- Enpl oyers
Change in the Law'



We close out our discussion of the | senbergh dicta by
answering its charge that the Howard |ine of decisions represents
a "dramatic and hurtful -to-enployers change in the law' that the
Suprene Court did not intend or command in the Hi cks decision, see
| senbergh, 97 F.3d at 443. Not only does Hicks comand the rule
recognized in our Howard line of decisions, but that rule is a
rational, commopn-sense consequence of the wunique evidentiary
framewor k that has been in place for over twenty years—ever since
the Suprene Court deci ded McDonnel |l Dougl as.

Under the MDonnell Douglas framework, if a plaintiff
establ i shes a prima faci e case, and t he def endant enpl oyer proffers
no nondi scrim natory reasons for the action, it is settled that the
plaintiff wns judgment as a matter of |aw. Burdine, 450 U.S. at
253, 101 S. Ct. at 1093-94. Hopefully, no one woul d suggest that in
such a case the defendant might be entitled to a judgnent as a
matter of law. Yet, those who argue against the Howard |ine of
deci sions are advocating a position that is not nuch nore | ogically
defensible than that. G ven the establishnent of a prinma facie
case in each, the case in which an enployer puts forward nothing
but false reasons is too analytically close to the case in which
t he enpl oyer puts forward no reasons for the lawto permt judgnent
as a matter of law to be entered for opposite sides in the two
cases. Stated sonmewhat differently, why should the | aw reward so
handsonely nendacity in | egal proceedi ngs?

The upshot of Hi cks and the Howard |ine of decisions is that
a defendant cannot win judgnent as a matter of law nmerely by

proffering nothing but false nondiscrimnatory reasons for its



actions. The justification for that rule is closely anal ogous to
the justification for the mandatory presunption of discrimnation
that initially acconpanies a plaintiff's prima facie case. As
t hen-Justice (now Chi ef Justice) Rehnqui st pointed out |ong before
t he Hi cks decision, we require a defendant, on pain of losing the
case, to conme forward with explanations for its actions once a
plaintiff has nmade out a prima facie case of discrimnation,
"because we presune these acts, if otherw se unexpl ai ned, are nore
likely than not based on the consideration of inpermssible
factors.” Furnco Constr. Corp. v. Waters, 438 U S. 567, 577, 98
S.CG. 2943, 2949-50, 57 L.Ed.2d 957 (1978). Justice Rehnqui st
further explained:
[We are willing to presune this |argely because we know from
our experience that nore often than not people do not act in
a totally arbitrary manner, w thout any underlying reasons,
especially in a business setting. Thus, when all legitimte
reasons for rejecting an applicant have been elim nated as
possi bl e reasons for the enployer's actions, it is nore likely
t han not the enpl oyer, who we generally assune acts only with

some reason, based his decision on an inpermssible
consi deration such as race.

As the Third Circuit, sitting en banc, recently observed, "The
distinct nethod of proof in enploynment discrimnation cases,
relying on presunptions and shifting burdens of articulation and
production, arose out of the Suprene Court's recognition that
direct evidence of an enployer's notivation wll often be
unavail able or difficult to acquire.” Sheridan v. E. I. DuPont De
Nermours & Co., 100 F.3d 1061, 1071 (3d G r.1996) (en banc).
Frequently, acts of discrimnation may be hidden or subtle; an

enpl oyer who intentionally discrimnates is unlikely to |eave a



witten record of hisillegal notive, and may not tell anyone about
it. "There will seldom be "eyewitness' testinony as to the
enpl oyer's nental processes.” United States Postal Serv. Bd. of
Governors v. Aikens, 460 U S. 711, 716, 103 S.Ct. 1478, 1482, 75
L. Ed. 2d 403 (1983). Because of those realities, plaintiffs are
often obliged to build their cases entirely around circunstanti al
evi dence. The uni que proof problens that acconpany di scrim nation
cases are the genesis of the unique solutions that the Suprene
Court has devised for those cases in MDonnell Douglas and its
progeny. See, e.g., Price Waterhouse v. Hopkins, 490 U S. 228

271, 109 S. Ct. 1775, 1801-02, 104 L. Ed.2d 268 (1989) (O Connor, J.,
concurring) ("[T]he entire purpose of the McDonnell Douglas prim
facie case is to conpensate for the fact that direct evidence of
intentional discrimnation is hard to cone by.").

A def endant who puts forward only reasons that are subject to
reasonabl e di sbelief inlight of the evidence faces having its true
notive determned by a jury. But we fail to see howthat result is
particularly "hurtful -to-enpl oyers," as | senbergh suggests, 97 F. 3d
at 443. The Third Grcuit recently expl ai ned:

W routinely expect that a party give honest testinony in

a court of |aw there is no reason to expect |ess of an

enpl oyer charged wth wunlawful discrimnation. If the

enployer fails to conme forth wth true and credible
expl anation and instead keeps a hidden agenda, it does so at
its owmn peril. Under those circunstances, there is no policy
to be served by refusing to permt the jury to infer that the
real notivation is the one that the plaintiff has charged.
Sheridan, 100 F.3d at 1069.
O course, the lawis that the jury is not required to make

the inference of discrimnation that H cks permts upon rejection

of the enployer's proffered nondiscrimnatory reasons. "That the



enployer's proffered reason is unpersuasive, or even obviously
contrived, does not necessarily establish that the plaintiff's
proffered reason of race is correct. That remamins a question for
the factfinder to answer...." Hi cks, 509 U.S. at 524, 113 S.C. at
2756. In answering that question, the jury nust perform its
traditional duties of assessing the credibility of wtnesses
t hrough observation of trial testinmony and of weighing the
evi dence—tasks peculiarly wthin the province of the jury. E. g.,
Castl e v. Sanganp Weston, Inc., 837 F.2d 1550, 1559 (11th G r.1988)
("Assessing the weight of evidence and credibility of witnesses is
reserved for the trier of fact."). |In perform ng those traditional
duties, the jury nust neasure the strength of the permssible
i nference of discrimnation that can be drawn fromthe plaintiff's
prima facie case along with the evidence that discredits the
enpl oyer's proffered explanations for its decision. Even if the
jury concludes that all the enployer's proffered explanations are
unworthy of belief, it may still remain wunpersuaded that
discrimnation was the real reason for the enployer's decision

That decision is entrusted to the jury's discretion, but to
exercise that discretion, the jury has to get the case.

When deciding a notion by the defendant for judgnent as a
matter of law in a discrimnation case in which the defendant has
proffered nondiscrimnatory reasons for its actions, the district
court's task is a highly focused one. The district court nust, in
view of all the evidence, determ ne whether the plaintiff has cast
sufficient doubt on the defendant's proffered nondiscrimnatory

reasons to permt a reasonable factfinder to conclude that the



enployer's proffered "legitimate reasons were not what actually
notivated its conduct," Cooper-Houston v. Southern Ry. Co., 37 F.3d
603, 605 (11th Gir.1994) (citation omtted). The district court
must evaluate whether the plaintiff has denonstrated "such
weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer's proffered legitinmate reasons for
its action that a reasonable factfinder could find themunworthy of
credence. " Sheridan, 100 F.3d at 1072 (citation and interna
guotation marks omtted); see also Walker, 53 F.3d at 1564
(Johnson, J., concurring) (discussing nethods of proving pretext).
However, once the district court determ nes that a reasonable jury
coul d conclude that the enployer's proffered reasons were not the
real reason for its decision, the court may not preenpt the jury's
role of determ ning whether to draw an inference of intentiona
discrimnation fromthe plaintiff's prinma faci e case taken toget her
with rejection of the enployer's explanations for its action. At
that point, judgnent as a matter of law is unavail abl e.
D. Application of the Legal Standard to the Evidence in this Case
Havi ng revi ewed the | egal principles that govern this case,
we now proceed to apply those principles to the evidence adduced at
trial. 1In doing so, we consider the entire record in the I|ight
nost favorable to Conbs, for the limted purpose of ascertaining
whet her there was sufficient evidence for Conbs to wthstand
Meadowcraft's notions for judgnment as a matter of law. Qur task,
like that of the district court, is a highly focused one. W nust,
in view of all the evidence, determ ne whether the plaintiff has

cast sufficient doubt on t he def endant’s proffered



nondi scrim natory reasons to permt a reasonable factfinder to
concl ude that the enployer's proffered "legitimate reasons were not
what actually notivated its conduct,"” Cooper-Houston v. Southern
Ry. Co., 37 F.3d 603, 605 (11th Cir.1994).

As previously noted, Meadowraft proffered evidence in
support of three legitimte, nondiscrimnatory reasons for its
decision to pronote Wal ker, instead of Conbs, to the position of
wel di ng supervi sor. Those reasons were: (1) wal ker's superior
wel di ng experience; (2) the recomendati ons of supervisors Lane
and Anderson; and (3) \Val ker's superior supervisory experience.
By neeting its burden of producing legitimte reasons for its
deci si on, Meadowcraft successfully elimnated the presunption of

discrimnationthat initially acconpani ed Conbs' prima facie case. ™

“To establish a prima facie case of discriminatory failure
to pronote, a plaintiff nmust prove: (1) that he is a nenber of a
protected class; (2) that he was qualified for and applied for
the pronotion; (3) that he was rejected; and (4) that other
equally or less qualified enployees who were not nenbers of the
protected class were pronmoted. Wi v. Thomas, 847 F.2d 1480, 1483
(11th G r.1988), cert. denied, 490 U S. 1006, 109 S.Ct. 1641, 104
L. Ed. 2d 156 (1989). Al though Meadowcraft contends that we should
revisit whether Conbs successfully established a prima facie case
of discrimnation, the Suprenme Court has instructed otherw se:

[When the defendant fails to persuade the district
court to dismss the action for lack of a prinma facie
case, and responds to the plaintiff's proof by offering
evi dence of the reason for the plaintiff's rejection,
the factfinder nust then deci de whether the rejection
was discrimnatory within the nmeaning of Title VII.

United States Postal Serv. Bd. of CGovernors v. Aikens, 460
US 711, 714-15, 103 S.Ct. 1478, 1481, 75 L.Ed.2d 403
(1983) (footnote omtted). "Wen the trier of fact has
before it all the evidence needed to decide the ultimate

i ssue of whether the defendant intentionally discrimnated
against the plaintiff, the question of whether the plaintiff
properly nmade out a prima facie case "is no | onger
relevant.” " Richardson v. Leeds Police Dep't, 71 F.3d 801
806 (11th G r.1995) (quoting A kens, 460 U S. at 715, 103



Provided that the record evidence would permt a reasonable
factfinder to reject each of Meadowcraft's proffered explanations
for its decision, the case properly was submtted to the jury for
a decision on the ultimate question of intentional discrimnation.
We now consi der the evidence related to each of the three proffered
nondi scrim natory reasons for Meadowcraft's decision to pronote
Wal ker instead of Conbs.
1. Welding Experience

The parties agree that Wal ker had wel di ng experi ence and t hat
Conbs did not. Conmbs concedes that "sonme difference in the two
exi sted” with respect to wel di ng experi ence, which we take to nean
that Walker was nore qualified as a welder than Conbs.
Nonet hel ess, Conbs contends that the jury reasonably could have
concluded that Walker's welding experience did not actually

notivate Meadowcraft's pronotional decision, because Wal ker was

S.C. at 1482); see also Wall v. Trust Co., 946 F.2d 805,
809-10 (11th G r.1991) (sane).

Because Meadowcraft failed to persuade the district
court to dismss Conbs' lawsuit for lack of a prima facie
case, and responded to Conbs' proof by offering evidence to
expl ain why Conbs was rejected in favor of Wl ker, the
factfinder was then required to "deci de whether the
rejection was discrimnatory within the neaning of Title
VII." Aikens, 460 U S. at 715, 103 S.C. at 1481. O
course, the factfinder could conclude that the decision was
discrimnatory only if it perm ssibly could disbelieve
Meadowcraft's proffered nondi scrimnatory reasons for its
decision. Therefore, on appeal —-as on Meadowcraft's notion
for judgnent as a matter of |aw+the question of whether
Conbs "properly nmade out a prinma facie case "is no | onger
relevant,' " Richardson, 71 F.3d at 806 (11th G r.1995)
(quoting Aikens, 460 U S. at 715, 103 S.Ct. at 1482). Wile
we consider the evidence submtted by Conbs in connection
with his prima facie case in evaluating whether a reasonable
jury could disbelieve Meadowcraft's proffered
nondi scrim natory reasons for its actions, we do not revisit
the existence of the prima facie case itself.



transferred to the packing departnent—where wel ding experience is
irrelevant—al nost i medi ately after his pronotion.

Viewing the record evidence in the light nost favorable to
Conbs, we agree that a reasonable jury could have concl uded that
Meadowcraft's pronotional decision was not actually notivated by
Wal ker's concededly superior welding experience. At trial, John
Hart, supervisor of the Wadl ey plant, testified: "Fred was packing
supervisor when | hired him He wasn't in the weld area, he was a
packi ng supervisor." Al though Meadowcraft contends that Wl ker's
stint in the packing departnent l|lasted only a short tine, that
contention is underm ned by the record. George Anderson, one of
t he wel di ng departnent supervisors, testified about the duration of
Wal ker's packing assignment as follows: "Fred nmade a good
supervi sor. Wen he was first hired, | think he spent a couple of
weeks in welding, then he was noved to packing for a year or so.
Now he's back over there with the nen in the welding, and he's
doi ng an outstanding job."

Wen viewed in the light nost favorable to Conbs, the
f or egoi ng evi dence woul d permt a reasonable juror to concl ude that
Wal ker was hired to work as a packi ng supervi sor and that he spent
at least a year in that position before being transferred to the
wel di ng departnent. Because wel ding experience is not relevant to
supervisory work in the packing departnment, a reasonable juror
would be permtted to conclude that Wlker's superior welding
experience was not a factor that actually notivated Meadowcraft's
decision to pronote Wil ker instead of Conbs.

2. Supervisory Reconmmendati ons



Meadowcraft contends that its decision to pronote Wl ker
instead of Conbs was based on the recommendations of welding
departnment supervisors George Anderson and Edward Lane, both of
whom are bl ack. According to Meadowcraft, those supervisory
recommendati ons favored Wal ker, because Wal ker was endor sed by both
supervi sors, whereas Conbs was endorsed only by Lane. That vi ew of
the circunstances i s supported by the testinony of Plant Supervisor
Hart. At trial, Hart testified: "George and Edward both
recomended Fred Wal ker for the job. They were nore famliar with
Fred Wal ker than | was. | had never spoken to Fred Wal ker until |
interviewed him" Hart further testified that "[a]fter George and
Edward cane to nme and recomended him | did pull his resune.”
Additionally, Hart testified that neither Anderson nor Lane ever
recommended that Conbs be pronoted to supervisor

Meadowcraft's view of the evidence is also supported by
Anderson's testinony. At trial, the foll ow ng exchange took pl ace
on direct exam nation of Anderson:

Q Dd you have anything to do with M. Wlker's pronotion to
supervi sor?

A. Well, one day Fred cone up to the office and tal ked with nme and
M. Lane about do they think we have any chance of progressing
hinself in the plant. He told himto send out a resune. He
did, and I sort of recommended himto John [Hart] that, you
know, | have nothing to do with the hiring, but | did
recomrend Fred to be a supervisor.

Q Wy did you do that?

A Well, | worked with Fred down there on the floor. He cane in
and he got into welding, and I already knew that he had used
to be a principal, and I knew he worked with people. At that
time we was needi ng supervisors. W was going to start up a
second shift and we'd have to get sone supervisors, and |
hadn't thought about himuntil he cane and tal ked wi th us that
day. | figured he'd be a good candi date.



And you comuni cated that to M. Hart?
Yes.

Did you ever recommend Darrell Conbs to be supervisor?

> O >» O

No, | didn't.

Al t hough Hart's and Ander son' s testi nony supports
Meadowcr aft' s proffered nondi scri m natory expl anation for pronoting
Wal ker i nstead of Conbs, Edward Lane's testinony paints a different
picture of the supervisory assessnents of Wlker and Conbs.
According to Lane's testinony on direct exam nati on, he recomended
Conbs for the supervisor position, and Anderson agreed with Lane's
eval uati on of Conmbs' qualifications for the position:

Q Now, were you there when M. Conbs sought a position in the
of fice?

A Yes, ma'am | was.

And tell the ladies and gentlenmen of the jury what you know
about that.

A. At the tine it was for other positions, supervision positions
were open. The man that | was working for by the nane of M.
John Hart, knew of such a position, and we nmde a
recomendation for himto be a supervisor

Q You made a recommendation for who to be a supervisor?

A. This gentleman in the courtroom by the name of Darrell Conbs.

Q To whom did you make that recommendati on?

A. To M. John Hart.

Q Now, at the tinme you nmade that recomendation, was there any
ot her individual s di scussed?

A. Yes, ma'am there was. A gentleman by the name of M. Fred

Wal ker .

Q Now, when you made this recommendati on about M. Conbs, it was
bei ng of supervisory material, is that correct?

A. Yes, ma'am | did.
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Wo el se was-—Yas it at a neeting you nade that recomendati on?
Yes, ma'am

Wio el se was at that neeting?

M. Ceorge Anderson

Did M. Anderson go along with your assessnent that M. Conbs
was qualified to be a supervisor?

Yes, he did.
Did he express that to M. Hart?
Yes, ma'am he did.

In addition to testifying that both he and Anderson supported

Conmbs for the supervisory position, Lane repeatedly denied

recomendi ng Wal ker for the job:

Q

A

> o >» O » O

D d you reconmend Fred Wal ker be pronoted to supervisor, and did
you nmake that recomendation to John Hart?

No, sir, | nade the recommendation for Darrell Conbs.

Al I want you to tell me, | don't nmean to cut you off again,
but I want you to tell ne what you said.

I"mtelling you direct as to what | directed to the gentleman
right there, Darrell Conbs. That's the reconmendation | nmade
to be supervisor

| got that. You recommended Darrell Conbs.

Yes, sir.

Did you, or did you not, recomrend Fred Wal ker?

No, sir, | did not.

You did not?

No, sir.

When confronted with his deposition testinony, however, Lane

admtted that he told Hart that Walker wuld nake a good

supervisor, but indicated that he was pressured to do so:



Q So you did tell John Hart that Fred Wal ker would make a good
supervi sor

A. Yes, sir, | had to.

Q Al right. Tell us about that.

A. The reason | had to, sir, was we was in a neeting.... And John
was the manager. |If | would have said yes or no, still John
was going to pick who he want ed.

Q I'mnot trying to get at what M. Hart was going to do with your
recommendation, |I'mtrying to get at what your recommendati on
was.

A. Yes, sir. W all agreed.

To summarize, the wevidence is in conflict about the
conmuni cations that Anderson and Lane nmade to Hart about the
relative nerits of Wal ker and Conbs for the supervisory position.
It is undisputed that Anderson recomended Wl ker, but there is
conflicting testinony about whether he also endorsed Conbs.
Simlarly, Lane's testinony clearly indicates that he reconmmended
Conmbs, but there is conflicting testinony about whether he also
endorsed Wal ker, or nerely begrudgingly agreed at a neeting with
Hart and Anderson that Wl ker woul d be a good supervisor. View ng
the evidence in the light nost favorable to Conbs, a reasonable
jury could conclude that the supervisory recommendations of
Anderson and Lane did not clearly point to Wal ker or Conbs as the
preferable candidate and that, therefore, those supervisory
recommendati ons did not actually notivate Meadowcraft's decisionto
pronot e Wal ker instead of Conbs.

3. Supervisory Experience
Meadowcraft's third proffered nondi scrimnatory reason for

pronmoting Walker instead of Conbs is that Walker had better

experience as a supervisor, both in quality and quantity. On that



point, it is undisputed that prior to joining the workforce at
Meadowcraft, Wal ker worked for over twenty years as a school
adm ni strator and had supervised others throughout nost of his
career. Wl ker's testinony about his supervisory experience, which
is entirely undisputed, is as foll ows:

Q [Y]ou say, you becane principal with Wodland H gh School in
19747

A. About January of 1974, immedi ately after New Year's.

Q And did you supervise peopl e?

A. Yes, sir.

Q How many people would you say you supervi sed?

A. Approximately forty-seven or forty-eight teachers, thirty-five
to thirty-six bus drivers, thirteen or fourteen |unchroom
personnel, and custodi an type workers. Probably around a
hundred or nore people.

Q Al right. How long were you principal at Wodl and?

A. Seven years.

Q And then what did you do?

A. | received a pronotion to the superintendent's office at the

county courthouse, and | joined the superintendent's staff as
supervi sor of instruction.

How many schools did you all have jurisdiction over?
A. W had four high schools, two m ddl e schools and one juni or high

school at that tine. Al so a share of the vocational trade
school .

Q Al right. How long were you supervisor of instruction?

A. Six years.
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So after the superintendent's office, you went to Rock MII?
Yes, sir.

And Rock MII is a—what type of school is that?

It's a K through 8 junior high school.

Al'l right. How many students were there?

Approxi mately at that tinme 350 students.

And you had responsibility for those students?

Yes, sir.

How many teachers were there?

At that time probably sixteen or seventeen on staff.

Did you supervise any other workers?

My custodi al workers, ny |unchroom workers and ny bus drivers.

Okay. And you were principal of Rock MII| beginning in ' 86 until
what year?

1991.

By contrast, Conbs' testinony at trial established that his

own supervi sory experience was extrenely limted:

Q
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QO

Now, you had never really had any power to discipline, or
counsel, or fire anybody while you were out there [in the
scanni ng departnent], had you?

On that job?
Yes, Sir
No, sir

Wil e you were at the conpany at all?

No, sir.

And you never really supervised anyone, other than show ng the
peopl e how to use the scanning guns for over those two or
t hree weeks?

Ri ght .

Let's | ook at your work experience, if we can. Prior to the



conpany, okay, you had been a grocery store bagger?
A. Yes, sir.

You had been a resident manager at an apt [apartnment] conpl ex,
right?

A. Yes, sir.
Had you supervi sed anybody there?
A. Supervise? Well, | used to have little teenagers working for ne

when | was doing sonme of mny maintenance duties, but as far
as—ti ke as far as |ike conpany people, no.

Q So at the point of 1992 when you're working for M. Hart on this
assignment he had for you, you hadn't really ever supervised
??éﬁggy except those teenagers you told ne about, is that

A. That's right.

Thus, the evidence was undi sputed that Wal ker had substanti al
supervi sory experience, while Conbs had virtually none.
Nonet hel ess, Conbs contends that he put on sufficient evidence to
permt a reasonable jury to disbelieve that Meadowcraft's deci sion
to pronote Wal ker was noti vat ed by Wal ker' s supervi sory experi ence.
Conbs points to the fact that, prior to joining Meadowraft, Wl ker
was forced to resign his position as principal of Rock MIIls Junior
Hi gh School after acknow edgi ng that he had m sused approxi mately
$5, 000 of school funds. Conbs' theory seens to be that Wal ker's
substantial supervisory experience is sufficiently underm ned by
the circunstances surrounding his resignation as principal that a
reasonabl e juror coul d di sheli eve Meadowcraft's expl anation that it
pronot ed Wal ker i nstead of Conbs because \Wal ker had nore and better

supervi sory experience. W disagree.

Financial inpropriety is a serious matter, but there is no



evidence in the record that either Wal ker or Conmbs were consi dered
for a position that involved the custody or managenent of conpany
funds. Wal ker and Conbs were contenders for a position that
i nvol ved managi ng peopl e, not noney. |If Meadowcraft had contended
that it pronoted Wal ker i nstead of Conbs because it believed Wal ker
would be a nore trustworthy financial manager, the evidence of
Wal ker's msuse of funds clearly would have been sufficient to
permt a reasonable jury to disbelieve Meadowcraft's proffered
expl anati on. However, Meadowcraft never proffered that as a
reason. Instead, Meadowcraft proffered evidence that the reason it
pronoted \Wal ker was that he had years of extensive supervisory
experience that Conbs did not.

In relying on Walker's financial inproprieties to underm ne
Meadowcraft's explanation that it based its pronotion decision on
Wal ker's  superi or supervi sory  experience, Conmbs  confuses
di sagreenent about the w sdom of an enployer's reason wth
di sbel i ef about the existence of that reason and its application in
the circunstances. Reasonable people may disagree about whether
persons involved in past financial inproprieties should be nmade
supervi sors, but such potential disagreenent does not, wthout
nore, create a basis to disbelieve an enpl oyer's explanation that
it in fact based its decision on prior non-financial supervisory
experience. Meadowcraft's decision to pronote Wl ker instead of
Conbs may seemto sone to be bad business judgnment, and to others
to be good business judgnent, but federal courts do not sit to
second- guess the business judgnent of enployers. Stated sonmewhat

differently, a plaintiff my not establish that an enployer's



proffered reason is pretextual nerely by questioning the w sdom of
the enpl oyer's reason, at |east not where, as here, the reason is
one that m ght notivate a reasonabl e enpl oyer

To summarize, Conbs failed to produce evidence sufficient to
permt a reasonable factfinder to disbelieve Meadowraft's
proffered nondiscrimnatory explanation that it pronoted Wl ker
instead of Conbs because Walker had superior supervisory
experi ence. Because of that failure, the district court shoul d not
have permtted the case to go to the jury. Meadowcr aft was
entitled to judgnent as a matter of |aw

V. CONCLUSI ON

Aplaintiff in a discrimnation case based on circunstanti al
evi dence can avoid judgnent as a matter of law by putting on a
prima facie case and by produci ng evidence sufficient to discredit
inthe mnd of a reasonable juror all of the defendant's proffered
nondi scrim natory reasons for its actions. |In this case, however,
Conbs failed to produce evidence sufficient to permt a reasonable
juror to reject as spurious Meadowraft's explanation that it
pronot ed Wal ker instead of Conbs to supervisor because \Wal ker had
superi or supervisory experience.

Therefore, we REVERSE the entry of judgnent in favor of Conbs,
and we REMAND the case for entry of judgnent in favor of
Meadowcr af t .

BLACK, G rcuit Judge, specially concurring:

Al though | agree with the majority opinion, I would confine
the discussion to those |egal concepts directly inplicated by the

instant facts. The legal principles that control this dispute are



famliar and do not require extended explication. Under the
McDonnel | Dougl as framework, a presunption of discrimnation arises
if a Title VIl plaintiff succeeds in establishing a prima facie
case. Texas Dep't of Community Affairs v. Burdine, 450 U. S. 248,
254, 101 S.C. 1089, 1094, 67 L.Ed.2d 207 (1981). The defendant
may rebut the presunption by articulating a legitimte,
nondi scrimnatory reason for the chall enged enpl oynent deci sion.
Id. at 254-55, 101 S. . at 1094-95. At that point, the
presunption di sappears fromthe case, leaving the plaintiff with
the wultimate burden of convincing the factfinder that a
di scrimnatory reason nore |likely than not notivated t he enpl oynent
action. 1d. at 256, 101 S.C. at 1095. The plaintiff may shoul der
this burden either directly by persuading the factfinder that a
discrimnatory reason notivated the enployer or indirectly by
showi ng that the enployer's proffered explanation is unworthy of
credence. Id.

The mpjority opinion properly applied these fundanental
principles when it determned that Conbs failed to adduce
sufficient evidence to w thstand Meadowcraft's notions for judgnment
as a matter of law. The evidence offered by Conbs woul d not permt
a reasonable trier of fact to find either that a discrimnatory
reason not i vat ed Meadowcr af t or t hat t he | egitimate,
nondi scrim natory reasons proffered were not worthy of belief.
Undi sput ed evi dence establ i shed t hat Wal ker had superi or nmanageri al
experi ence, and Conbs offered no evidence tending to underm ne the

veracity of Meadowcraft's clained reliance on this factor.






