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Charles R Butler, Jr., Chief Judge.
Bef ore HATCHETT, COX and BIRCH, Circuit Judges.
HATCHETT, Circuit Judge:

This case is before the panel on a petition for wit of
mandanmus. We direct the district court to reconsider its decision.
BACKGROUND

On June 29, 1993, Melvin Thornton, Sr. sustained serious
injuries when a vehicle driven by Mchael Kahalley struck his car.
At the time of the collision, officers of the Mbile, Al abama
Pol i ce Departnent were engaged in a high-speed chase of Kahall ey.
On Septenber 20, 1993, Thornton and fam |y nenbers (respondents)
filed suit in Alabama state court against Kahalley, the Gty of
Mobile, Police Oficer David Preston and various fictitious
parties. The suit alleged negligence, wantonness, and dram shop
liability causes of actions under Al abama state law. On June 14,
1995, respondents filed a fourth anmended conpl ai nt addi ng a cause
of action under 42 U S.C. 8 1983 for violation of rights under the
Fourth, Eighth, and Fourteenth Amendnents to the United States
Constitution. Oiginally, the case was set for trial in state
court on June 26, 1995; it was continued, however, until Novenber

5, 1995. On June 27, 1995, petitioners, with the exception of



Kahal | ey, renoved the case to federal court pursuant to 28 U.S. C
§ 1441(b) and (c).

Respondents noved to remand the entire case to state court.
The district court in the Southern District of Al abama granted the
noti on remandi ng the entire case, including the section 1983 cl aim
to state court. |In support of its order, the district court relied
on 28 U.S.C. 8 1367(c)(2) and (c)(4). Petitioners request that
this court issue a wit of mandanus ordering the district court to
retain and hear the entire case.

CONTENTI ONS

Petitioners contend that the district court erred in remandi ng
the entire case to state court and assert that the district court
shoul d have retained all of the clains. Petitioners contend that
the | anguage of 28 U.S.C. 8§ 1367(c) is clear and unequivocal and
only enpowers a district court to decline supplenental
jurisdiction. Petitioners argue that this court should adopt the
reasoni ng of Borough of West Mfflin v. Lancaster, 45 F. 3d 780 (3d
Cir.1995), which prohibited a district court from remanding a
properly renoved federal claimto state court.

Respondents contend that remanding an entire case, including
a properly renoved federal claim is appropriate under section
1367(c)(2) where the state clains substantially predom nate over
federal clains. Respondents argue that the district court
correctly found that the state Jlaw issues substantially
predom nated over the federal issues. Respondents al so contend
t hat under section 1367(c)(4), the district court properly remanded

the entire case to state court because other conpelling reasons



exist to remand. Al ternatively, respondents contend that the
district court could have remanded the entire case under section
1441(c).
| SSUE

The sole issue we address is whether, under 28 US. C 8§
1367(c), a district court has discretion to remand to state court
a case that includes a properly renoved federal claim

DI SCUSSI ON

Initially we note that when a district court remands a case
based on reasons not authorized in 28 U S . C 8§ 1447(c), we have
jurisdiction to review such an order on a petition for wit of
mandanmus. In re Surinam Airways Hol ding Co., 974 F.2d 1255, 1257
(11th Cir.1992).

Section 1367(c) cannot be fairly read as bestowing on
district courts the discretion to remand to a state court a case
that includes a properly renoved federal claim Borough of West
Mfflin v. Lancaster, 45 F. 3d 780, 787 (3d G r.1995). Accordingto
section 1367(a), "in any civil action of which the district courts
have original jurisdiction, the district courts shall have
suppl enental jurisdiction over all other clains that are so rel ated
tothe clains in the action within such original jurisdiction that
they form part of the same case or controversy.” 28 US. CA 8
1367(a) (West 1993). Under section 1367(c), district courts have
the discretion to refuse to exercise supplenental jurisdiction
The section provides that

district <courts may decline to exercise supplenmenta
jurisdiction over a claimunder subsection (a) if—

(1) the claimraises a novel or conplex issue of state |aw,



(2) the claim substantially predom nates over the claim or
claims over which the district court has original
jurisdiction;

(3) the district court has dism ssed all clains over which it
has original jurisdiction; or

(4) in exceptional circunstances, there are other conpelling
reasons for declining jurisdiction.

28 U.S.C. A 8 1367(c) (West 1993) (enphasis added).

In this case, the district court acknow edged that the terns
of section 1367(c) do not expressly authorize it to remand a
federal claimto state court, but the court found support for doing
so in the doctrine of pendent jurisdiction as construed in Carnegie
Melon Univ. v. Cohill, 484 U S. 343, 108 S.Ct. 614, 98 L. Ed.2d 720
(1988). Wiile we accept the district court's conclusion that
section 1367 is rooted in the doctrine of pendent jurisdiction, we
reject its interpretation of Carnegie Melon as allow ng federa
courts to remand properly renoved federal clains to state courts.
In Carnegie Melon, the Court addressed the issue of "whether a
federal district court has discretion under the doctrine of pendent
jurisdiction to remand a properly renoved case to state court when
all federal-law clainms in the action have been elimnated and only
pendent state-law clains remain."” Carnegie Mellon, 484 U. S at
345, 108 S.Ct. at 616. The Court concluded that a district court
has discretion to remand pendent clains to state court when doi ng
so furthers the principles of judicial econony, convenience,
fairness, and comty. Carnegie Mellon, 484 U. S. at 357, 108 S. C
at 622-23. The district court in this case relied upon sections
1367(c)(2) and (c)(4) inconcluding that it could remand the entire

case including the federal claimto state court.



The district court exceeded its discretionary authority in
remandi ng the entire case pursuant to section 1367(c)(2) and (c)(4)
because it remanded the case on grounds not provided for in the
controlling statute. See Thermtron Products v. Hermansdorfer, 423
U.S. 336, 351, 96 S.Ct. 584, 593, 46 L.Ed.2d 542 (1976) (finding
that a district court exceeded its authority in remanding a case
for reasons not provided for in 28 U S . C 8§ 1447(c)). Wile the
district court in this case outlined ostensibly conpelling reasons
for remanding the entire case, we find no support for the district
court's decision in section 1367(c), its legislative history, or

rel evant case |aw?

As the Suprenme Court stated in Therntron
Products, "we are not convinced that Congress ever intended to
extend carte blanche authority to district courts to revise the
federal statutes governing renoval by remandi ng cases on grounds
that seemjustifiable to them but which are not recogni zed by the
controlling statute.” Thernmtron Products, 423 U S at 351, 96
S.C. at 593. Accordingly, we hold that the district court nust
retain jurisdiction over the properly renoved federal claim
Respondents urge this court to find, as an alternative to
section 1367(c), that the district court had authority under 28
US CA 8§ 1441(c) to remand the entire action. W need not
consi der this suggestion because we agree with the district court's

concl usion that no separate and i ndependent cause of action exists

under these facts. Under section 1441(c),

'For exanple, in deciding to remand the entire case, the
district court placed great enphasis on the state court's
expenditure of its judicial resources during a two-year period in
pre-trial matters in preparation for the case.



[ W] henever a separate and i ndependent cl ai mor cause of action
within the jurisdiction conferred by section 1331 of this
title is joined with one or nore otherw se non-renovable
cl aims or causes of action, the entire case may be renoved and
the district court may determne all issues therein, or inits

di scretion, may remand all matters in which State |aw

predom nat es.

28 U S.CA 8§ 1441(c) (West 1994). The district court correctly
found that the clainms here were not separate and independent.
Where both federal and state causes of actions are asserted as a
result of a single wong based on a conmon event or transaction, no
separate and independent federal <claim exists wunder section
1441(c). Anerican Fire & Casualty Co. v. Finn, 341 U.S. 6, 14, 71
S.Ct. 534, 540, 95 L.Ed. 102 (1951). In this case, a single
acci dent occurred, and state and federal clains were fil ed based on
t hat accident. Therefore, section 1441(c) is not applicable
because no separate and i ndependent clai m exists.
CONCLUSI ON

Because the district court exceeded its authority in remandi ng
the properly renoved federal claim we direct the district court to
reconsider its decision to remand the entire case to the state
court.

REMANDED.

BIRCH G rcuit Judge, dissenting:

Because | believe that the district court correctly remanded
the entire underlying case to state court, albeit under the wong
reasoning and statutory authority, | dissent. | agree with the
majority that 28 U.S.C. 8 1367(c) was the i nproper basis to support

remand of the entire underlying case, which includes a 42 U S.C. §

1983 claim because section 1367(c) accords a district court



di scretion to decline supplenental jurisdiction over state |aw
claims in definitive situations.* | disagree, however, with the
majority and the district court's dismssal of 28 U S.C. § 1441(c)
as the basis for remanding the entire underlying case because the
federal claimwas not separate and independent fromthe state | aw
claimss. M review of the legislative history for the applicable
1990 anendnent to section 1441(c) convinces nme that the district
court was authorized under this statute to remand the entire
underlying case to state court.

| . THE " SEPARATE AND | NDEPENDENT CLAI M LANGUAGE OF SECTI ON
1441(c)

The amendnment of 28 U.S.C. § 1441(c) in 1990 resulted fromthe
recommendati on of the Federal Courts Study Committee ("Conmm ttee"),
which was created by the Judicial Inprovenents and Access to
Justice Act of 1988 to study and report to Congress on certain
issues relating to the federal courts. The Conmittee's
recommendations are contained in the Report of the Federal Courts
Study Conmttee ("Report"), dated April 2, 1990. The Conmittee
recomrended repeal of section 1441(c), "concerning renoval of
separate and independent clainms,” because of the problens
encountered in the interpretation of "separate and independent™
claims in admnistering this statute by the federal courts. Report

at 94, 95.

28 U.S.C. § 1367(c); see Palmer v. Hospital Auth., 22 F.3d
1559, 1563 (11th Cir.1994) ("Section 1367 codifies the concepts
previ ously known as pendent and ancillary jurisdiction,” and it
retains the dichotony fornerly derived fromUnited M ne Wrkers
of America v. Gbbs, 383 U S 715, 86 S.Ct. 1130, 16 L.Ed.2d 218
(1966), for accepting or declining supplenental jurisdiction).



The Conmmittee recognized that the "separate and independent
claim or cause of action"” |anguage of former section 1441(c)
related to diversity cases "when the separate claim is against
anot her, non-diverse party." 1d. The fornmer doctrine of ancillary
jurisdiction, now subsumed by suppl enmental jurisdiction, codified
in 28 US. C 8§ 1367, allowed unrelated clains to be joined in a
single lawsuit and occurred in diversity, not federal question
cases. (Cearly, diversity jurisdiction was where "nost of the
difficulties with 8§ 1441(c)" arose as courts and parties attenpted
to deci pher the separateness or rel atedness of clains. [|d. at 95.

Congress, however, did not repeal section 1441(c), but
"modi fied" the statute "so as to elimnate nost of the problens
that have been encountered in attenpting to admnister the
"separate and independent claim or cause of action' test" as
descri bed by the Report. H R Rep. No. 101-734, 101st Cong., 2d
Sess. , at 22-23  (1990) ( Feder al Courts Study Conmittee
| mpl enentation Act of 1990). In a manifest attenpt to restrict the
application of section 1441(c) to federal question jurisdiction, as
opposed to diversity jurisdiction, and to clarify the remand
di scretion given to district courts, Congress anended the statute
in 1990 to provide:

Whenever a separate and independent claimor cause of action
within the jurisdiction conferred by section 1331 of this
title is joined with one or nore otherw se non-renovable
cl aims or causes of action, the entire case may be renoved and
the district court nay determne all issues therein, or, in
its discretion, may remand all matters in which State |aw
predom nat es.

28 U.S.C. 8§ 1441(c) (enphasis added). Thus, Congress recogni zed

that the "separate and independent claim problem arose in



di versity cases, where the "plaintiff could easily bring a single
action on a federal claimand a conpletely unrelated state claim™
H R Rep. No. 101-734, at 23 (enphasis added). In contrast,
Congress acknow edged that f eder al guestion jurisdiction,
associated with the forner doctrine of pendent jurisdiction,
involves related clains. This relatedness of state and federa

causes of action is so inplicit that Congress determ ned that the
anmendnent of section 1441(c) "would avoid the need to decide
whether there is pend[e]lnt jurisdiction" in renoval and remand.
I d.

Si nce anmended section 1441(c) concerns only federal question
jurisdiction and deletes diversity jurisdiction, now covered by
section 1441(b), Congress undertook to relieve federal judges from
determ ning whether the state and federal causes of action are
related or unrelated. |In federal question cases, these causes of
action are related. "The further amendnment to Sec. 1441(c) that
woul d permt remand of all matters in which state | aw predom nat es
al so should sinplify adm ni stration of the separate and i ndependent
claimrenoval ." 1d. (enphasis added). |Indeed, the congressionally
edited version of section 1441(c), showi ng the del eted and added
wordi ng nmakes plain that a deliberate choice has been nmade from
allowwng a district court to remand "all matters not otherw se
within its original jurisdiction" to " my remand all matters in
which State | aw predom nates.” 1d. at 50. Wereas the district
court formerly had no choice in retaining a federal claim it now
may remand an entire case, including the federal question claim if

state | aw predom nates. See Maine v. Thiboutot, 448 U. S. 1, 3 n.



1, 100 S.Ct. 2502, 2503 n. 1, 65 L.Ed.2d 555 (1980) (recognizing
that federal <courts do not have exclusive jurisdiction to
adj udi cate section 1983 clains, since state courts have concurrent
jurisdiction (citing Martinez v. California, 444 U S. 277, 283-84
n. 7, 100 S.Ct. 558, 558 n. 7, 62 L.Ed.2d 481 (1980))); see also
13B Charles A. Wight, Arthur R MIler & Edward H. Cooper, Federal
Practice and Procedure 8 3573, at p. 196 (1984) (acknow edgi ng t hat
"it is now settled" that federal and state courts have concurrent
jurisdiction in section 1983 cases). Accordingly, "separate and
i ndependent cl ai mor cause of action"” in section 1441(c) neans a
legitimate basis of federal jurisdiction apart from jurisdiction
under state |aw clai ns.

In view of this legislative history, the majority's use of
Anerican Fire & Casualty Co. v. Finn, 341 U S. 6, 71 S.C. 534, 95
L.Ed. 702 (1951), for the proposition that no separate and
i ndependent cause of action can exi st under section 1441(c) where
federal and state causes arise froma comon event i s unpersuasive
in the context of a federal question case. Finn is a diversity
case, and it was remanded to state court because of the |ack of
conpl ete diversity, the basis of federal jurisdiction.? |ndeed,
the Court defined a controversy between citizens of different

states as " "separable." " Id. at 10, 71 S.C. at 538. That is,

’I'n reversing the Fifth Grcuit and remanding the case with
instructions that it be remanded to state court, the Suprene
Court concluded: "In this case, however, the District Court
woul d not have had original jurisdiction of the suit, as first
stated in the conplaint, because of the presence on each side of
a citizen of Texas." Finn, 341 U S at 17, 71 S.Ct. at 541-42
(citing 28 U.S.C. § 1332).



the "single wong" that is the basis of the diversity case is
separate and i ndependent froman unrelated or ancillary claimthat
destroys conplete diversity. Id. at 14, 71 S.Ct. at 540. Noting
the difficulty in interpreting the nmeaning of " "separate and
i ndependent claimor cause of action,” " the Court found that an
“i mportant purpose” in the then-operative revision of § 1441(c) was
“"to limt renoval from state courts.” Id. at 9-10, 71 S.C. at
538. Thus, Finn addresses diversity jurisdiction and not federal
guestion jurisdiction, where the clainms are intertw ned.
In Carnegie-Mellon Univ. v. Cohill, 484 U S. 343, 108 S. Ct

614, 98 L.Ed.2d 720 (1988), decided on principles of pendent
jurisdiction because the federal clains had been elimnated and
only state law claims remained,> the Court explained that
"[s]ections 1441(c) and 1447(c) ... do not apply to cases over
whi ch a federal court has pendent jurisdiction. Thus, the renand
authority conferred by the renoval statute and the remand aut hority
conferred by the doctrine of pendent jurisdiction overlap not at

all." Id. at 355 n. 11, 108 S.Ct. at 621 n. 11. The presently

®I'n Carnegie-Mellon, the "single federal-law claimin the
action was elimnated at an early stage of the litigation" giving
the district court "a powerful reason to choose not to continue
to exercise jurisdiction.” 484 U. S at 351, 108 S.C. at 619.
In contrast, the underlying case in this petition had been
pending for two years in state court, discovery was conpl eted,
and the case was set for trial before renoval to federal court.
The pivotal issue in Carnegie-Mllon was whether the district
court should relinquish jurisdiction by dismssing the case,
consi sting of the pendent state |aw clains, w thout prejudice or
by remanding it to the state court. 1d. In confirmng the
judicial econony and comty principles of Gbbs, the Court
concl uded that remand was preferable to dism ssal, which m ght
preclude a plaintiff fromlitigating clainms because of the
expiration of a state statute of limtations. 1d. at 351-53, 108
S.C. at 619-20.



applicable 1990 anmendnent to section 1441(c), which followed the
Carnegi e-Mel l on decision, gives district courts the ability to
remand "all matters,” or the entire case, to state court if state
| aw predom nates.
I'1. STATUTORY | NTERPRETATI ON AND APPLI CATI ON

A. Principles of Statutory Construction

W reviewa district court's interpretation and application of
a statute de novo. International Union v. Jim Walter Resources,
Inc., 6 F.3d 722, 724 (11th G r.1993). When statutory |anguage is
cl ear and unanbi guous, the | anguage controls "absent a | egi sl ative
intent tothe contrary.” United States v. Chandl er, 996 F.2d 1073,
1084 (11th Cir.1993) (citing United States v. Turkette, 452 U S
576, 580, 101 S.Ct. 2524, 2527, 69 L.Ed.2d 246 (1981)) (enphasis
added), cert. denied, --- US ----, 114 S.C. 2724, 129 L.Ed. 2d
848 (1994). Only when the statutory |anguage is unclear do we
resort to legislative history. United States v. Rojas-Contreras,
474 U. S. 231, 235, 106 S. . 555, 557, 88 L.Ed.2d 537 (1985); see
United States v. Castro, 829 F.2d 1038, 1049 (11th G r.1987) ("Qur
objective when interpreting a statute is to determne the drafters
intent."), nodified on other grounds, 837 F.2d 441 (11th G r. 1988).
"I'n determ ning the neaning of the statute we | ook not only to the
particul ar statutory | anguage, but to the design of the statute as
a whole and to its object and policy.” Crandon v. United States,
494 U.S. 152, 153, 110 S.Ct. 997, 1001, 108 L.Ed.2d 132 (1990)
(enphasi s added); accord McCarthy v. Bronson, 500 U S. 136, 139,
111 S.&. 1737, 1740, 114 L.Ed.2d 194 (1991); Chandler, 996 F.2d

at 1084. Thus, statutory | anguage nust be interpreted i n context,



and not in isolation, to effectuate the statutory purpose.
Depart ment of Revenue v. ACF Indus., Inc., --- US ----, ----, 114
S.Ct. 843, 848, 127 L.Ed.2d 165 (1994); see City of Janmestown v.
James Cable Partners, L.P. (In re Janes Cable Partners, L.P.), 27
F.3d 534, 537 (11th Cir.1994) (per curiam (holding that statutory
| anguage should not be construed separately or in a vacuum but
wi thin the meaning of the whole statute).

Accordi ngly, courts cannot pronounce a statutory
interpretation that would thwart the |legislative purpose of a
particular statute. In re Trans Al aska Pipeline Rate Cases, 436
U S. 631, 643, 98 S.Ct. 2053, 2061, 56 L.Ed.2d 591 (1978). "A
change of [statutory] |anguage is sone evidence of a change of
purpose...." Johnson v. United States, 225 U. S. 405, 415, 32 S.
748, 751, 56 L.Ed. 1142 (1912); accord ME roy v. United States,
455 U. S. 642, 650-52 n. 14, 102 S.C. 1332, 1337 n. 14, 71 L.Ed.2d
522 (1982). An interpretation of statutory |anguage that causes
ot her | anguage within the statute to be nmeani ngl ess contravenes the
" "elementary canon of construction that a statute should be
interpreted so as not to render one part inoperative.' " Mountain
States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237, 249,
105 S.Ct. 2587, 2594, 86 L.Ed.2d 168 (1985) (quoting Colautti v.
Franklin, 439 US. 379, 392, 99 S.Ct. 675, 684, 58 L.Ed.2d 596
(1979)).

B. Judicial Interpretation

The congressional anmendnent of section 1441(c) in 1990

resulted fromproblematic judicial interpretations of "separate and



i ndependent claim in the former version of the statute.?
Therefore, the legislative history addressed in the previous
section is crucial to our understanding of the neani ng of "separate
and independent clainf within the context of section 1441(c) as
anended. Because present section 1441(c) is |limted to federa
guestion jurisdiction, state law clains will be related to the
federal claim(s). Thus, "separate and i ndependent clain cannot
mean that the federal claimis unrelated to the state clains.
Furt hernore, anmended section 1441(c) now authorizes the district
court toremand all matters in which state | aw predoninates; it no
longer is required to retain the federal claimas it was in the
previ ous version of the statute.® See Johnson, 225 U.S. at 415, 32
S.Ct. at 751 (determining that a legislative change in statutory
| anguage constitutes evidence of a change in the statutory
pur pose) .

To focus on the "separate and i ndependent claim |anguage of

‘Despite congressional efforts at clarifying § 1441(c), it
is mani fest that reasonable jurists continue to differ concerning
the interpretation of this statute evidenced by the district
court in the underlying case and the majority's view versus m ne.
See Burnett v. Birm ngham Bd. of Educ., 861 F. Supp. 1036, 1038-39
(N.D. Ala.1994) (listing district courts that have followed the
interpretation of 8 1441(c) by the district courts in our circuit
permtting remand of a case containing a federal cause of action
where state | aw clainms predom nate, which is ny interpretation
and district courts that would agree with the district court in
the underlying case and the majority's interpretation).

*Prior to its amendment, section 1441(c) pernitted a
district court to remand any separate and i ndependent matter "not
otherwse within its original jurisdiction." 1In other words, a
district court could remand the state law clains not withinits
original jurisdiction but was required to retain the federal |aw
clainms.” Moore v. DeBiase, 766 F.Supp. 1311, 1320 (D.N.J.1991)
(citations omtted) (enphasis added).



section 1441(c), as the mgjority and the district court have done,
fails to view the statute in context or to give neaning to the
ability now accorded a district court to remand "all matters in
which State |law predom nates.” 28 U S.C. § 1441(c). Under the
majority and the district court's interpretation, which is the
former interpretation and application of section 1441(c), the
district court cannot remand the 42 U . S.C. 8§ 1983 claim but nust
retain that claimin federal court because the federal claimis not
separate and independent fromthe state law clains. This forner
interpretation, however, would subvert anended section 1441(c) of
its present neaning by precluding the remand of all matters in
whi ch state | aw predom nates. See Mountain States Tel. & Tel. Co.,
472 U. S. at 249, 105 S. Ct. at 2594 (hol ding that specific statutory
| anguage cannot be interpreted so as to render other |[|anguage
wi thin the sane statute inoperative or neani ngl ess).

Since the 1990 amendment of section 1441(c), district courts®

in our circuit uniformy have interpreted the revised statute to

®Di strict courts have been the prinmary federal courts to
interpret and to apply 8 1441(c) since its anendnment in 1990.
Even the Third Crcuit, which addresses anended § 1441(c), adopts
the rationale of a Southern District of Chio case, Kabeal o v.
Davis, 829 F.Supp. 923 (S.D.OChio 1993), aff'd nem, 72 F.3d 129
(6th Gr.1995); Borough of West Mfflin v. Lancaster, 45 F. 3d
780, 786 (3d Cir.1995). Lancaster also cites Buchner v.
F.D.1.C., 981 F.2d 816 (5th Cr.1993), which presents the
opposite factual and | egal scenario fromthe underlying case in
this petition. Under 8 1441(c), the Fifth Crcuit concluded that
federal, not state |aw clains, predom nated because, "[a]s the
FDICis a party to the present suit, all of the conponent clains
are conclusively deenmed to have arisen under federal law. " Id.
at 819. Accordingly, Buchner is not anal ogous to the underlying
case in this petition. Furthernmore, the Fifth Crcuit in Buchner
di d not consider the |egislative history behind the 1990
amendnent of § 1441(c).



accord discretion to district courts to remand an entire case

including a federal <claim to state court if state |aw
predom nates. Al exander ex rel. Al exander v. Gol done Credit Corp.,
772 F.Supp. 1217, 1222-25 (MD. Al a.1991); Holland v. Wrld Omi
Leasing, Inc., 764 F. Supp. 1442, 1443-44 (N.D. Ala.1991); Martin v.
Drummond Coal Co., 756 F.Supp. 524, 525-27 (N.D. Al a.1991)"; accord
Burnett v. Birm ngham Bd. of Educ., 861 F. Supp. 1036, 1037-39
(N.D. Ala.1994). "The [present] words "nay renmand all matters in
whi ch State | aw predom nates' were substituted for the forner words
"may remand all matters not otherwise wthin its original

jurisdiction.' This is a dramatic change."® Martin, 756 F.Supp.

at 525. " [E]Jven if there is a federal question identified in

‘Martin was the first federal court to interpret § 1441(c)
following its anmendnent in 1990. District courts nati onw de have
relied on Martin and its progeny in our circuit and followed its
reasoni ng. See, e.g., Bodenner v. G aves, 828 F.Supp. 516, 519
(WD.Mch.1993); Lang v. Anmerican Elec. Power Co., 785 F. Supp.
1331, 1334-35 (N.D.Ind.1992); Moralez v. Meat Cutters Local 539,
778 F. Supp. 368, 370-71 (E.D.Mch.1991); Modore v. DeBiase, 766
F. Supp. 1311, 1316 n. 9, 1319 (D.N.J.1991). Lancaster, however,
specifically rejects Martin and Holland fromour circuit as the
proper analysis. Lancaster, 45 F.3d at 787.

8See Mbore, 766 F.Supp. at 1320 (" "Matters,' in the context
of the prior version of section 1441(c), could only be
interpreted to nmean a discrete claimor cause of action and not
the entire case.... Although Congress retained the term
"matters,' it elimnated the [imtation to only clains or causes
of action not within the district court's original
jurisdiction."); see also Al exander, 772 F.Supp. at 1224-25

("Note that the word used by the statute is still "matters.' The
federal court can remand all "matters' in which state | aw
predom nates. If "matters' is construed to include all "clains,'

then a conbination of clainms in which a federal claimis one but
in which state lawis found to "predom nate' may justify a remand
of the whole case, with the federal claimincluded."” (quoting
David D. Siegel, Changes in Federal Jurisdiction and Practice
Under the New (Dec. 1, 1990) Judicial Inprovenents Act, 133
F.RD. 61, 78 (1991) (enphasis added)).



plaintiff's well-pl eaded conplaint, as is true in the instant case,
§ 1441(c) can still justify remanding the entire case "if state | aw
predom nates.'” " Holland, 764 F.Supp. at 1444 (quoting 28 U.S.C.
8 1441(c)) (enphasis added); see Mdore, 766 F.Supp. at 1321
("Congress, by granting the discretion to remand all matters in
whi ch state | aw predom nates, intended to permt a district court
to remand the entire case and not just the state |aw cl ains. "
(enmphasi s added)).

Significantly, in cases where the federal claim is "so
intertwned with" as to be "indistinguishable fronf the state | aw
clainms, making it "very difficult, i[f] not inpossible, to treat
separately,"” the federal court's retaining the case only because of
the federal claim"invariably” would result in a "race-to-judgnment
bet ween the federal court and the state court, and the first court
to decide its case mght create a serious res judicata problemfor
the other court.”™ Holland, 764 F.Supp. at 1444; see More, 766
F.Supp. at 1321 ("Remand of the entire matter, including the
section 1983 clains, is even nore conpelling in this case because
the federal law clains are factually tied to all of the state | aw
clainms.” (citing Martin, 756 F. Supp. at 527) (enphasis added)). In
remandi ng the entire case, including the federal Truth in Lending
Act claim to state court because state |aw predom nated, the
district court determined that "[a]llowing for a remand of the
entire case allows a court to avoid pieceneal litigation and to
properly limt those cases renoved to federal court to those that
truly present federal issues.” Alexander, 772 F.Supp. at 1225
(enmphasi s added).



C. Determnation of State Law Predom nation

Because Congress did not explain explicitly how to determ ne
when state |aw predom nates over federal question jurisdiction
where pleadings invoke both state and federal law, "a value
j udgment by the federal court” is required. Martin, 756 F. Supp. at
527; accord More, 766 F.Supp. at 1319. State |aw predom nates "
"[i]f the federal court finds that the federal claim while
plausible, is not really the plaintiff's main mssion; that it is
only an incident or adjunct of the state claimand that the state
claimis the crux of the action...." " Mbore, 766 F.Supp. at 1319
(quoting 28 U.S.C.A § 1441 Commentary (West Supp.1991)); see
Burnett, 861 F.Supp. at 1038 ("Enploying the routinely accepted
proposition that renoval statutes are always to be construed
agai nst renoval, the | anguage of 8 1441(c) cannot be interpreted to
recogni ze an exception for all state cases which sinply contain a
claim invoking 42 US. C 8§ 1983 as to which state courts have
concurrent jurisdiction."). Adistrict court deci des whether state
| aw predom nates by exam ning the "nature of the clains as set
forth in the pleading and by determ ning whether the state |aw
clains are nore conplex or require nore judicial resources to
adjudicate or are nore salient in the case as a whole than the
federal law clains." Moore, 766 F.Supp. at 1319 (footnote
omtted). Thus, Congress accorded district courts " br oad
discretion " in determ ning whether to retain a renoved case or to
remand it entirely to state court. |Id. (enphasis added).

The district court analyzed its reasons for concluding that

state |law predomnates in the underlying case, although in the



context of 28 U.S.C. § 1367(c)(2).° See Bodenner v. Graves, 828
F. Supp. 516, 518 (WD.Mch.1993) (noting that the |anguage of
section 1441(c) relating to the discretion of the district court to
remand " "all matters in which State | aw predom nates'.... closely
mrrors that of 8§ 1367(c)(2))." (quoting 28 U S.C. § 1441(c)).

Irrespective of whether section 1441(c) or section 1367(c)(2) is

’Recogni zi ng that deternmining that state |aw predomi nates is
not merely a nunerical count of the respective clains, the
district court in the underlying case used the G bbs standard for
conparing the state and federal clains "in ternms of proof, of the
scope of the issues raised, or of the conprehensiveness of the
remedy sought.” G bbs, 383 U. S. at 726, 86 S.Ct. at 1139. As to
type and anount of danmages avail abl e under the federal and state
clainms, the district judge determned that there is little
di fference because there are no liability caps under either
federal or state clains as to the five naned defendants ot her
than the City of Mdbile. Thornton v. Kahalley, No. 95-0509-CB-C,
slip op. at 9-10 (S.D. Ala. Sept. 20, 1995) (order granting
plaintiffs' nmotion to remand the entire case to state court)

[ hereinafter "Remand Order"]. In contrast, the district judge
found "pervasive differences in both the standards and el ements
of proof" for the state versus the federal clains. 1d. at 10.

Under the Al abama Dram Shop Act, the district judge explai ned
that the rel evant defendants could be strictly liable for their
actions, and that the remaining state common |aw clains permt
recovery on a showi ng of negligence or wantonness. Under section
1983, the district judge recognized that a plaintiff is required
to show gross negligence or deliberate indifference resulting
froman official policy or custom Thus, the district judge
concl uded that the standard of proof for the section 1983 claim
was "substantially higher” than that for the various state | aw
claims. 1d. Additionally, the district judge found that "there
are marked differences in the neans available to a plaintiff to
establish his case under 8 1983 and the state law clains."” |Id.
While Alabama |aw allows a nmunicipality to be liable for
negl i gence under respondeat superior, the district judge
contrasted section 1983, which prohibits liability under that
theory. Because the state causes of action require | ower
standards and el enents of proof than does the federal civil
rights claim the district judge concluded, as a matter of |aw,
that the state |law clains substantially predom nated in the
underlying case. |Id. at 11; see Gbbs, 383 U.S. at 726, 86
S.C. at 1139 ("Needl ess decisions of state | aw should be avoi ded
both as a matter of comty and to pronpte justice between the
parties, by procuring for thema surer-footed readi ng of
applicable law ").



applied, the clains and facts are the sane. Finally, the
under | yi ng case has been proceeding in state court for two years
t hrough di scovery, and it was scheduled for trial before addition
of the section 1983 claim and its renoval to federal court;
clearly, the state court is in a better position to adjudicate the

0 The district court acted within

i ssues in the underlying case.
its discretion accorded by section 1441(c), as anmended in 1990, in
remandi ng the entire underlying case after determning that state
| aw predom nat ed.
I 11. CONCLUSI ON

| conclude that the majority errs inlimting its discussion
to supplenmental jurisdiction under 28 U S. C. 8§ 1367(c) and in
failing to analyze the district court's remand of the entire
underlying case under 28 U S C 8§ 1441(c), as anended. The
| egislative history behind the 1990 anendnent of section 1441(c)
reveal s that "separate and independent clainf does not nean that
the federal claimis unrelated to the state lawclains in a federal

guestion case. "Separate and independent claim refers to a

legitimate federal jurisdictional basis. In a case involving both

“I'nits remand order for the underlying case, the district
court expl ai ned:

The state judiciary has already invested substanti al
resources in this case, has resol ved nunerous discovery
and other prelimnary matters, and has devel oped
famliarity and expertise over the factual and | egal
issues in this cause of action which this court
presently lacks. It would be neither an econom cal nor
a convenient allocation of judicial resources for this
court to seize jurisdiction over this entire action at
the el eventh hour of the state litigation.

Remand Order at 12.



valid federal and state law clains, the district court nust
determ ne that state lawclains predomnate if it decides to remand
the entire case. | believe that the district court correctly
remanded the entire underlying case to state court based on the
predom nation of state |law clains, although | do not endorse its
statutory authority for the remand under section 1367(c),
concerni ng suppl enmental jurisdiction.

Apparently, the majority sees the dilenmma of trial of federal
clainms in federal court and trial of related state clains in state
court presenting the problens of conflicting federal and state
adj udi cations, race to judgnment and res judicata,; hence the
inplicit suggestion to the district court that it adjudicate all
clainms, state and federal. Because the mgjority's interpretation
of "separate and independent clainm in section 1441(c) as well as
its resolution nmakes the ability of district judges to remand al
matters to state court under the statute devoid of neaning, |
cannot accept it. The majority's interpretation and resolutionis
particularly wunsatisfactory in this underlying case where the
district judge, as factfinder, has determned that state clains
predom nate, and that it is appropriate to adjudicate the single,
| ately added federal claimin state court. Because | would have
di sm ssed the mandanmus petition for the reasons expl ai ned herein
and upheld the district court's remand of the entire underlying

case to state court, | respectfully dissent.



