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CUDAHY, Senior Circuit Judge:

Made of steel and concrete, the drywell of a nuclear power
pl ant encases the reactor itself. It is the containnment structure.
It is also a bulwark against a variety of disasters. Afirein a
drywell is a serious matter, for extinguishing a fire gone out of
control is not easy.

Anmong the people best positioned to prevent fires are the
wor kers who tend to nuclear plants. But if fear of retaliation
kept workers from speaking out about possible hazards, nuclear
safety woul d be jeopardi zed. To protect whistleblowers, Congress
forbade enployers from retaliating against enployees who act in
prescri bed ways to ensure safety. 42 U S.C. § 5851.

Thi s case i s about one such alleged retaliation, at the Browns
Ferry Project, a three-reactor nuclear plant operated by the

Tennessee Valley Authority (TVA) outside Huntsville, Al abama.

"Honor abl e Richard D. Cudahy, Senior U.S. Circuit Judge for
the Seventh Circuit, sitting by designation.



Browns Ferry is no stranger to the danger of fire. 1In 1975, afire
at the plant failed (narrowy) to cause a neltdown, but did result
in the coining of an industry bywrd for a disastrous
conflagration.® Further incidents forced the TVA to shut down al

three reactors in 1985. In 1991, the Nucl ear Regul at ory Conm ssi on
(NRC) let the TVA start up one of the reactors again.? And then in

1996, after the events in this case, an unused cool i ng tower burned

3

up.

There were no fires in this case—yet the issue is fire safety.
The TVA engaged the petitioner, the engineering firm of Stone &
Webster (S&WN, to perform construction and naintenance work at
Browns Ferry. The dispute before us was born in the first days of
February 1993, when S&W was overhauling the platformsteel in the
drywell of Unit 3, one of Browns Ferry's three reactors. One of
S&W's | ead forenmen, Douglas Harrison, was working on the drywell
upgrade. Harrison conplains that S&W first denmpted himto plain
foreman and then transferred himout of the drywell (a desirable
place to work). Each tinme, he says, S&Wwas retaliating because
Harrison had engaged in protected activity under 8 5851: he had
spoken out about fire hazards to S&Wand TVA officials, as well as
to his co-workers.

S&Wtells a different story. Harrison did not engage in any

'David Stellfox, Critics Fear Another "Browns Ferry" as NRC
Okays Conbustible Fire Stops, Inside NR C., Jan. 8, 1996.

’Chris Wohl wend, TVA Restarts Browns Ferry Unit; Ala.
Nucl ear Pl ant Shut 6 Years, Atlanta Journal and Constitution, My
24, 1991, at A2.

Tom Harrison, Fire Destroys Another Cooling Tower at TVA's
Browns Ferry, Inside NNR C., May 27, 1996



protected activity, and even if he did, S&W was not retaliating
against him Harrison's denotion followed froma re-shuffling of
the labor force, a common happening at S&W As for Harrison's
transfer out of the drywell, S&W argues that Harrison had been
di srupting S&Ws drywel | project. Under cover of safety concerns,
he had incited his fellow iron workers to halt work over a | abor
di spute. And in any case, even if Harrison did talk about safety
wth his co-workers, 8§ 5851 does not treat discussions wth
co-workers as a protected activity.

Harrison filed a conplaint with the Departnment of Labor, which
wended its way to the Secretary of Labor. Reversing an
Adm ni strative Law Judge (ALJ), the Secretary entered a victory for
Harrison. S&Wpetitions this court to overturn the Secretary of
Labor's decision. Wy S&Wis pursuing the case may seem sonet hi ng
of a nystery. The Secretary of Labor ordered S&W to conpensate
Harrison only for ten weeks' dimnished wages at two dollars too
little per hour—about $800 by our reckoning—plus Harrison's
attorney's fees. For S&W Harrison is not the point. The NRCis.
After S&W | ost before the Secretary of Labor, the NRC tentatively
adopted the Secretary's finding of retaliation and i nposed a civil
fine of $80, 000, plus other, unspecified enforcenment nmeasures. S&W
now petitions this court because, if S&Wprevails, the NRC states
that it will re-consider its actions.

Beyond trying to clarify the evidentiary framework for 42
U S.C. 8§ 5851, we elaborate one principle with inport beyond the
doings at Browns Ferry in early 1993. The Secretary of Labor woul d

have us issue a blanket ruling that 8 5851 protects an enpl oyee's



speech to co-workers. S & Wurges the equally broad but opposite
rul e. But we need not decide today whether 8§ 5851 protects an
isolated or private conmunication, because the circunstances of
Harrison's transfer pose, it seens to us, a narrower question: one
of viewi ng acts in context.

W frame it this way. Assune that an enpl oyee has already
raised the alarm about nuclear safety within the prescribed
channels of 42 U S.C. 8 5851. The enployer then conmts another
closely-related and public act of alarmraising, but this tine §
5851 may or mamy not have protected that act—kad it occurred in
isolation or as a private conmuni cation. Can the enployer single
out that particular act and punish the enployee w thout fear of
sanction under 8 5851? W think that to allow the enployer to
retaliate under these circunstances would thwart the purpose of 42
US C 8§ 5851. W affirm
. Summary of facts

Dougl as Harrison had begun working for S&W as an ironworker
journeyman in June 1992. Six weeks l|ater he was pronoted to
foreman, and on Cctober 6, 1992, he advanced to second | ead foreman
on the drywell project. As part of a routine force reduction in
| at e Novenber of that year, S&W denoted Harri son back to foreman
Harrison recogni zed that his inferior seniority nmeant he woul d be
first to be denoted, and he offered no conplaint. Then, in early
January of 1993, S&W pushed him back up to second |ead forenman
again under the sane understanding about Harrison's first-to-go
seniority. So when the dispute in this case started, Harrison was

t he nunber two | ead forenman, overseeing the upgradi ng of one of two



pl at forns.

On February 1, 1993, Harrison held a weekly safety neeting,
one of his job's responsibilities. Harrison's ironwrkers had one
gripe: firewatch. After wapping up a shift's hot work, soneone
had to nmake sure that no fires broke out, as one mght fear with
wel ding gear, cooling steel and the like lying about. Unti l
Cct ober 1992, | aborers (not ironworkers) had been charged with this
duty. Under S&Ws new firewatch schene, ironworkers assuned
primary responsibility for the task, although two |aborers on a
"roving firewatch” would help on each elevation or |evel of the
drywell. At the weekly safety neeting, the ironworkers insisted
that the new schene was unsafe. Afterwards, their forenen told
Harrison that the new schene did not conply with the TVA's fire
prevention rules.

Harrison went to tell the TVA fire marshal, Gary Will ace
about the ironworkers' firewatch conplaints. Harrison then joined
the | aborers' |ead foreman, David Sparks, and went to talk with
St even Ehel e. Ehel e was S&Ws drywell nmanager. He had al so
attended the weekly safety neeting that day. Harrison told Ehele
that he had spoken with the TVA fire marshal and that the marshal
wanted to talk to Ehele. Ehel e, who seens to have a gift for
menor abl e phrases, responded that Harrison and Sparks "were eating
[hin] alive on man hours in [the] drywell now on fire watches."

The denotion. Wien Harrison arrived at work the next day,
February 2, he Ilearned that the firewatch problem remained
unr esol ved. He also learned that Ehele had not contacted fire

mar shal Wal | ace, whereupon Harrison went straight to the NRCfield



office across the street and filed a conplaint with the NRC
representative. At about 2:00 pm one of Harrison's supervisors,
Wayne Tennyson (Ehele's subordinate), told Harrison that he had
been denoted to foreman.

The transfer. At work on the third day, February 3, Harrison
said he did not wish to use his seniority to bunp a foreman down to
journeyman and he voluntarily took a place as a journeyman hi nsel f.
He al so told the ironworkers about his denotion and the failure to
resol ve their firewatch concerns. The ironworkers then refused to
work. Ehele inplored themto return to work, which they did. That
afternoon, S&W managenent and union representatives decided that
| aborers would re-assunme full responsibility for firewatch

Finally, on February 4, Ehele had Harrison renoved fromthe
drywel | . S&W's job steward for the ironworkers, Larry Morrow,
delivered the nessage to Harrison. Morrow repeated the
ever-evocative Ehele's remark that he wanted Harrison transferred
because "[Harrison] was a troublemaker, and that [Harrison] was
i ke Mbses standing at the Red Sea to the ironworkers in [the]
drywell." Harrison would begin ironwork outside the drywell on
| ess prestigious, |less essential tasks |ike putting up chain-Iink
fences. Only Harrison was denoted; only Harrison was transferred.

There is nore to this story. Mssing are sone unpersuasive
clainms (nostly by S&W, but al so sonme partly excul patory evi dence.
W reserve those facts until they fit nore neatly into the
anal ysi s.

1. Procedural posture

This court offers the third | ayer of reviewfor this case. In



1993, Harrison filed an adm ni strative conplaint with the Wage and
Hour Division of the U S. Departnent of Labor under 42 U S C 8§
5851(b). He alleged that both his denotion and his transfer were
discrimnatory and retaliatory. The Wage and Hour Division sided
with S&W and Harrison appealed. 1In 1994, the ALJ al so cane down
for S&W The ALJ found that the denotion was not an adverse action
agai nst Harrison on the grounds that it was not discrimnatory.
The transfer out of the drywell, however, the ALJ did consider to
be an adverse action stemmng from Harrison's February 3 neeting
with his co-workers. But even if the transfer was retaliatory, the
ALJ concluded that § 5851(a) did not enconpass neeting wth
co- wor ker s. Section 5851(a) thus did not protect Harrison from
that particular act of retaliation. The ALJ recomended di sm ssal
of the case.
Harri son appeal ed again, this tinme to the Secretary of Labor.
On August 22, 1995, the Secretary reversed the ALJ and found that
Harrison's denoti on and transfer both constituted retaliation under
8§ 5851(a). As for the denotion, the Secretary found that it had
been an adverse action (thus reversing the ALJ), and that it had
been retaliatory. Wth respect to the transfer, the Secretary
agreed that it resulted fromHarrison's February 3 neeting with his
co-workers. The Secretary reversed the ALJ's conclusion that 8§
5851(a) did not cover such neetings. In the Secretary's judgnent,
it did.
S&W's tinely petition for review followed. W have
jurisdiction to review the Secretary's 1995 order under 42 U.S.C.

§ 5851(c). On matters of law, we review de novo, keeping in mnd



the deference we pay to the Secretary of Labor in construing the
statutes he is charged with adm nistering. Chevron U.S. A, Inc. v.
Nat ural Resources Defense Council, Inc., 467 U S. 837, 104 S.C
2778, 81 L.Ed.2d 694 (1984); Bechtel Construction Co. v. Sec. of
Labor, 50 F.3d 926, 931, 933 (11th Cr.1995). On matters of fact,
we reviewthe Secretary's order for substantial evidence. 5 U S. C
8§ 706(2)(E) (Adm nistrative Procedure Act). W ask whether such
rel evant evidence exists " "as a reasonable m nd m ght accept as
adequate to support a conclusion.' " Richardson v. Perales, 402
U.S. 389, 401, 91 S.Ct. 1420, 1427, 28 L.Ed.2d 842 (1971) (quoting
Consol idated Edison Co. v. NLRB, 305 U S. 197, 229, 59 S.C. 206,
217, 83 L.Ed. 126 (1938)). Here the ALJ and the Secretary of Labor
differed. This disagreenent causes us to review the Secretary's
order "nore critically.” Bechtel, 50 F.3d at 933. Utimtely,
however, the decision is the Secretary's. 1d. at 932. W ensure
only that the Secretary's conclusion, if different fromthe ALJ's,
is " "supported by articulate, cogent, and reliable analysis.' "
Id. at 933 (quoting Northport Health Serv., Inc. v. NLRB, 961 F. 2d
1547, 1553-54 (11th Cir.1992)).
I11. Adverse actions against Harrison

Before turning to these happenings at Browns Ferry, a word is
in order about how the evidentiary framework of 42 U S.C. § 5851
oper at es. The Secretary and S&W have evinced considerable
di sagreenent over the extent to which this framework draws on the
general |aw of enploynent discrimnation. W think it inportant to

di spel some of the seem ng perplexity of 42 U.S.C. § 5851.
In 1992, Congress anended 8 5851 to codify a particular



framewor k regardi ng burdens of proof where no statutory guidance
exi sted before. Energy Policy Act of 1992, P.L. 102-486, 8§
2902(d); see also Mackow ak v. University Nuclear Systens, Inc.,
735 F.2d 1159, 1164 (9th G r.1984) (upholding simlar framework).
Under the statutory framework, a conplainant nust first pass a
gat ekeeper test before an inquiry may commence. The Secretary may
investigate only if the conplainant succeeds in nmaking a "prinma
facie showing" that retaliation for protected activity "was a
contributing factor in the unfavorabl e personnel action alleged in
the conplaint.” 42 U S.C. 8 5851(b)(3)(A). Then the investigation
must go forward, unless the enployer "denonstrates, by clear and
convi nci ng evidence, that it would have taken the sane unfavorabl e
personnel action in the absence of such behavior.”™ 42 US C 8§
5851(b) (3) (B)

Section 5851's reference to a "prima faci e show ng" has bred
sonme confusion, chiefly because the phrase evokes the spraw ing
body of general enploynment discrimnation law. See, e.g., Price
Wat er house v. Hopkins, 490 U. S. 228, 109 S.C. 1775, 104 L.Ed.2d
268 (1989); M. Healthy City School Dist. Bd. of Ed. v. Doyle, 429
U.S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977); MDonnel|l Dougl as
Corp. v. Green, 411 U. S. 792, 93 S. . 1817, 36 L.Ed. 2d 668 (1973).
The Secretary of Labor and S&W have quarrel ed over how t hese cases
and their innunerable progeny affect Section 5851's evidentiary
bur dens. But Section 5851 is clear and supplies its own
free-standing evidentiary framework. After a conplainant has
cleared the prinma facie gatekeeper test—and assum ng she has not

been knocked out by a preenptory "clear and convincing"” response



from the enployer—the Secretary is to investigate whether the
conpl ainant's behavior actually was "a contributing factor in the
unf avor abl e personnel action.” 42 U S C. 8§ 5851(b)(3)(C. The
burden to persuade the Secretary falls upon the conpl ai nant, and
she must do so by a preponderance of the evidence. Dysert v. Sec.
of Labor, 105 F.3d 607, 610 (11th Cr.1997). |If the conpl ai nant
succeeds, the enployer has a second chance to offer "clear and
convi nci ng evidence" that it woul d have done the sane t hi ng anyway,
i.e., "in the absence of such behavior." 8§ 5851(b)(3)(D)

For enployers, this is a tough standard, and not by acci dent.

Congress appears to have intended that conpanies in the nuclear

industry face a difficult tinme defending thenselves. "Recent
accounts of whistlebl ower harassnent at both NRC |icensee ... and
[ Departnment of Energy] nuclear facilities ... suggest that

whi st | ebl ower harassnment and retaliation remain all too comon in
parts of the nuclear industry.” H Rep. No. 102-474(VIiIil), at 79
(1992), reprinted in 1992 U S.C. C. A N 1953, 2282, 2297. "These
reforns,” the House Report continues, "are intended to address
t hose remai ni ng pockets of resistance.” |Id.

W turn to address the specifics of Harrison's denotion and
transfer.
A. Harrison's denotion

Under 42 U S.C. § 5851(b)(3)(C, the burden of persuasion

falls first upon Harrison to denonstrate by a preponderance of the
evidence that retaliation for his protected activity was a
"contributing factor” in the decision to denote him Harrison

cannot satisfy this requirenent through direct evidence. S&Wdid



and said nothing that would indicate it sought to retaliate agai nst
Harrison by denoting himon February 2. Drywell mnanager Ehele did
say that Harrison was eating himalive on man-hours. But Ehele's
remar k does not suggest a desire to suppress Harrison or his
conplaint. S&Wargues that Ehele was tal king about over-exposure
to radioactivity; and even if Ehel e neant wage costs, S&Wwas not
forbi dden to consi der expenses in weighing safety concerns. That
said, the circunstances do seem suspicious. A man starts
conpl aining about fire safety. The next day he is denoted. The
Secretary of Labor found that by a preponderance of the evidence,
Harri son had nade his showi ng. Review ng for substantial evidence
to support this finding, we affirm

After hearing his ironwrkers' grousing about firewatch,
Harri son spoke to the TVAfire marshal, the drywel|l manager (Ehele)
and ultimately to the NRC field representative. I f an enpl oyee
tal ks about safety to a plant fire official, an enployer and an
i ndustry regulator, he or she acts squarely within the zone of
conduct that Congress marked out under 42 U.S.C. § 5851(a)(1). S&W
al so knew of Harrison's contact with the TVAfire official and with
Ehel e (though not of Harrison's conplaint with the NRC). By
February 2, Harrison had told Ehele (his supervisor) of his TVA
contact and Ehel e obvi ously knew first-hand of the approach to him
S&W woul d have us believe that S&Wofficials thought Harrison was
car pi ng about | abor issues, but we find this unlikely. Harrison's
visit to the TVA fire marshal should have put at |east Ehele on
notice of Harrison's 8 5851-shiel ded conduct.

So far the ALJ and the Secretary were in agreenment. Wen they



consi dered whet her denotion was an adverse action, however, they

parted ways. The ALJ decided that the denotion was not an adverse

action because the denotion, in the ALJ's eyes, was not
di scri m natory. But discrimnatory and adverse have distinct
meani ngs. An "adverse action” is sinply sonething unpleasant,
detrinmental, even wunfortunate, but not necessarily (and not

usually) discrimnatory. The Secretary corrected this error and
concl uded that Harrison's denotion was an adverse acti on.

In determ ning whether Harrison nmet his burden under 8§
5851(b) (3)(C), we ask whether the Secretary properly inferred that
retaliation against Harrison was nore likely than not a
"contributing factor” to his denotion. The Secretary said yes, for
only one day separated Harrison's protected conduct from his
denotion. Gven this proximty in tinme and the circunstances as
| aid out above, we see no grounds for gainsaying the Secretary's
i nference of causation.

The burden thus shifted to S&Wto denonstrate, "by clear and
convi nci ng evidence, that it would have taken the sane unfavorabl e
personnel action in the absence of such behavior.” 42 US C 8§
5851(b) (3)(B). This is a high standard to begin wth; and on
review only for substantial evidence supporting the Secretary, S&W
has a steep hill to clinb.

S&W al nost makes it. Its principal argunment is to snap the
tenporal link that the Secretary infers. Five S&Wmanagers of fered
uni npeached testinony that S&W decided to denbte Harrison days
before he raised any fire concerns. For in |ate January the field

manager for all construction work at Browns Ferry, Janes Butts, had



reviewed the roster of drywell enployees. Butts surm sed that the
project was top-heavy: the ratio of forenmen to ironworkers was
9: 38, double the 1:8 ratio that S&Wgenerally targets. On either
January 27 or 29, Butts asked his subordi nates, including Ehele, to
review their rosters for top-heaviness. Ehele turned to his own
subordi nate nmanagers (Tennyson, Ser tway, and Fonte) for
suggestions, but naned no one hinself.

Ehel e' s subordi nates picked three forenen: Tommy WIllis, Troy
Faul ks and Harrison (a lead foreman). The reasons for picking
Harrison were manifold: Harrison supervised a |one foreman and
crew, the work on his particular platformwas drawing to its end;
his seniority put himbelowthe other | ead foreman, Eugene Hannah.
By Saturday, January 30, Ehele had inforned field nmanager Butts of
t hese three recommendati ons.

But it was not until Tuesday, February 2—after the questions
of fire safety had arisen—that Harrison was actually infornmed of
his denotion. This gap in tine introduced the Secretary's critical
doubt about S&Ws notives. S&Wresponds reasonably enough that its
managers had bigger matters on their mnds than making sure
Harrison's denotion was pronpt. But anot her problem for S&W i s
that of the three recommendations for denotion, S&W acted only on
Harrison. The other two, WIIlis and Faul ks, had been slated for
reduction to i ronworker journeyman. Ehele's subordinates Tennyson
and Sertway intervened on February 2, however, to persuade Ehele
and Butts not to denote them on the grounds that their work was
too sophisticated for journeyman's pay. S&W points out that

Harrison was only denoted to foreman at $2 | ess an hour and woul d



oversee the sane crewin the sane location. 1s it plausible that,
if S&Wwant ed to squel ch Harrison, it would have chosen such a mld
and ineffective technique? S&Walso says that it did not replace
Harrison, which supports its contention that Harrison was denoted
because of the roster review

S&W's points are well-taken. We do not doubt that S&W had
| egitimate reasons for denoting Harrison. |If the review were de
novo, we mght agree with S&W that it had nmet its burden of
rebuttal. In our eyes, S&W m ght have denoted Harrison had he
never uttered a word about fire safety to anyone. But it is not
our task to make this judgnent. Congress has charged us with a
much nore limted scope of review Qur task is to determ ne
whet her substanti al evi dence supports the Secretary's decision. W
agree with the Secretary that such evidence exists. W cannot say
that it was unreasonable for the Secretary to hold that S&W had
failed to rebut under 8 5851(b)(3)(D).
B. Harrison's transfer

The circunstances of Harrison's transfer out of the drywell
are | ess nuddl ed. On February 3—after his denoti on—Harrison asked
the remai ning | ead foreman, Eugene Hannah, to gather the nenbers of
Harrison's fornmer ironworker crews. Harrison announced to the
assenbl ed workers that he had been denoted and that nothing had
changed on the firewatch. The ironworkers then decided anong
thensel ves to refuse to work until S&Wrectified the fire safety
i ssue. Ehele canme and nollified themenough to return to work, but
| ater that same day S&W and the union agreed to return to the old

firewatch procedure. Firewatch again became the |[|aborers



responsibility.

The next day, Ehele sent job steward Morrowto fetch Harrison
and send himto work outside the drywell. As we nentioned before,
non-drywell work was ancillary, enjoyed |ess status and seens to
have been |l ess interesting. Mrrowreported to Harrison that Ehele
had conpared Harrison to Mbses at the Red Sea.

Here Harrison can build his case on direct evidence of S&W's
aninmus. We do not understand Ehel e to have underscored Harrison's
noral courage. Rather, we think Ehele saw Harrison as a
"troubl emaker," in Ehele's own words. The Secretary did not err in
view ng retaliation as a probable contributing factor to Harrison's
transfer out of sight and out of the drywell.

Agai nst Harrison's evidence S&W offers little in rejoinder.
Ehel e nentions that Harrison had earlier requested a transfer to an
outside crew This is a plausible contention, as Harrison, now
wor ki ng as a journeyman, m ght prefer not to work al ongsi de peopl e
he had just recently supervised. But S&Wfalls short of convincing
us, as he failed to convince the ALJ or the Secretary, that S&W
woul d have transferred Harri son had he never provoked trouble for
S&Wat the ironworkers' neeting. Substantial evidence uphol ds the
Secretary's finding of retaliation.

Qur conclusion | eaves an assunption hanging. Section 5851
does not protect every act that an enployee commits under the
auspi ces of safety. \Whistleblow ng nust occur through prescribed
channel s. Did Harrison's advising his co-workers of his fire
worries constitute a protected activity under § 5851(a)? |If not,

t he whi stl ebl ower provision would not avail Harrison, and S & W's



retaliation would be perm ssible. W are unaware of any case | aw
t hat gui des our response to this particul ar question. W decide it
afresh today.

Section 5851(a) lists six ways that an enpl oyee may act under
its aegis. Listingonly the three rel evant provisions, an enpl oyee
commits a protected activity if he:

(A) notified his enmployer of an alleged violation of this
chapter or the Atomi c Energy Act of 1954...

(D) commenced, caused to be commenced, or is about to commence
or cause to be commenced a proceeding under this chapter or
the Atom c Energy Act of 1954, as anmended, or a proceeding for
the adm ni stration or enforcenment of any requirenent inposed
under this chapter or the Atomc Energy Act of 1954, as
anended [or] ...;
(F) assisted or participated or is about to assist or
participate i n any manner in such a proceedi ng or in any ot her
manner in such a proceeding or in any other action to carry
out the purposes of this chapter or the Atom c Energy Act of
1954, as anended.
We note as a starting point that Congress drafted subparagraph
(F) in broad terms. The statute shields any enpl oyee who "i s about
to assist or participate in any manner ... or in any other action
to carry out the purposes of this chapter or the Atom c Energy Act
of 1954, as anended."” 42 U S.C. 8§ 5851(a)(1)(F) (enphasis added).
"Purpose" is an open-ended word. W presune that Congress used
this word advisedly. In fact, when Congress revised § 5851
whol esale in 1992, it left this wording intact. See 42 U S.C. §
5851(a) (3) (1991).
The Secretary of Labor argues that 8§ 5851(a) is elastic enough
to cover Harrison's speech to his co-workers. The Secretary
adm nisters § 5851, and we accord his or her interpretations due

deference. English v. General Electric Co., 496 U S. 72, 83 n. 6,



110 S. &. 2270, 2277 n. 6, 110 L. Ed.2d 65 (1990); Bechtel, 50 F. 3d
at 932. In Bechtel, this court acceded to the Secretary's
contention that the pre-1992 version of 8 5851 covered internal
conplaints "made to supervisors and others,” a position Congress
ratified wwth the current statute's subparagraph (A). Id. at 932,
932 n. 1. As in Bechtel, we ask whether the Secretary's reading is
a permssible reading of the statute. 1d. at 932.

We do not need to adopt as broad a reading of the statute as
the Secretary would w sh, however. The facts of Harrison's
transfer permt a |less anbitious decision. Harrison's discussion
with his fellow ironworkers was, in the context in which it
occurred, an action "to carry out the purposes"” of the Atomc
Energy Act and Chapter 73 of Title 42 (Developnment of Energy
Sour ces)—and to guarantee nucl ear safety in particular. Harrison
may very well have been wong about the concrete dangers posed by
the new firewatch schene at Browns Ferry. W do not know. The
i nportant question, however, is not whether he was right, but
whet her he was acting in furtherance of safety conpliance when he
spoke to the co-workers. W conclude he was. The neeting with the
i ronworkers was included in a series of conmunications to enpl oyer
representatives and to TVA officials. Al'l of these conplaints
were, under the circunstances, nutually reinforcing. The neeting
with the ironwrkers reiterated publicly and in an enphatic way
what Harrison had said in the earlier conmmunications. As a
practical matter, Harrison's statenents at the neeting served as
another notice to the enployer. To exclude the neeting as a

recogni zed effort at whistleblowng would seem artificial; to



denude the neeting of its context would seemto strip it of its
real content. In a context directly and inmediately involving
other comunications that 8§ 5851(a) explicitly recognizes as
protected activity, the Secretary of Labor has permssibly
construed 8 5851(a) to include Harrison's neeting with his
co- wor kers.

S&Wretorts that this position ignores that Congress felt it
necessary in 1992 to insert a particular sub-paragraph to cover
internal conplaints to enployers. 42 U S.C. 8§ 5851(a)(1)(A). If
Congress inserted a provision for speech to enpl oyers, why not for
speech to fell ow enpl oyees? Because, S&W says, Congress did not
want to extend protection this far. S&Ws interpretation is not
i npl ausi ble on its face. At the time of the 1992 amendnents,
several circuits had ruled that § 5851(a) enconpassed conplaints to
enpl oyers. Bechtel, 50 F.3d at 931-32 (recounting history of case
I aw) . Nonet hel ess, the Fifth Crcuit had ruled the other way.
Brown & Root, Inc. v. Donovan, 747 F.2d 1029 (5th Cr.1984). The
| egi sl ative history of the 1992 Energy Policy Act, too, nakes cl ear
t hat Congress i ntended t he anmendnents to codify what it thought the
law to be already. Congress sought "to explicitly provide
whi st | ebl ower protection for nuclear industry enployees [who] (1)
notify their enpl oyer of an alleged violation rather than a federal
regulator.” H R No. 102-474(VIIl), at 78, reprinted in 1992
US CC AN 1953, 2282, 2296 (enphasis added). In other words,
Congress thought the statutory | anguage broad enough already, but
recogni zed that it required explication

We recogni ze that the policy inplications of the Secretary's



construction may not be flaw ess. There may be sonme difficulty in
di stinguishing between offering a shield behind which sone
enpl oyees may incite trouble about a host of non-safety issues,
i ncluding | abor disputes, and one behind which well-intentioned
enpl oyees may rai se an al arm agai nst safety hazards. But this is
a balance for the Secretary of Labor to attenpt to strike in the
first instance. The only question is whether the Secretary's
bal ance here, as we have cast it, is a perm ssible reading of the
whi st ebl ower provision. W think it is.
| V. Concl usion

The Secretary of Labor found that Stone & Wbster
inmperm ssibly retaliated agai nst Douglas Harrison at Browns Ferry
in February 1993, first through denotion and then through transfer.
On the facts, we decide that substantial evidence supports the
Secretary's finding. On the law, we uphold the Secretary's
interpretation of 8 5851(a) as shielding the expression of
safety-related concerns to fellow workers, when, as here, that
expression has a public dinmension and fits closely into an extended
pattern of otherwi se protected activity.

AFFI RVED.,



