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District of Al abama. (No. CV-95-V-613-N), Robert E. Varner, Judge.

Bef ore HATCHETT, Chief Judge, and TJOFLAT and BIRCH, Grcuit
Judges.

PER CURI AM

This appeal presents the first-inpression issue for our
circuit of whether the right to appointnment of counsel in capital
habeas corpus cases under 21 U S.C. 8 848(q)(4)(B) depends on the
ultimate nerits of a death-sentenced prisoner's habeas clains.
After appointing counsel, the district judge sua sponte found that
the federal habeas petition was frivolous, set aside the
appoi ntment order under Federal Rule of Civil Procedure 60(a), and
t hereby prevented paynent of the capital petitioner's attorneys.
We REVERSE.

| . BACKGROUND
The petitioner-appellant, Varnall Weks, was executed on My

12, 1995.' Preceding his execution, Weks's attorneys® chall enged

The factual and procedural background of this case is
contained in this court's first denial of habeas relief in Weks
v. Jones, 26 F.3d 1030, 1032-33 (11th G r.1994), cert. denied, --
- US ----, 115 S .. 1258, 131 L.Ed.2d 137 (1995), and in the



his death sentence in state and federal court on the basis of his
ment al i nconpetence to be executed.® Because Weks was i ndigent,
his attorneys represented him w thout any paynent from their
client, and they received no conpensation for their representation
from the State or courts of Al abanma. Fol l owi ng the denial of
Weeks's second request for postconviction relief by the Al abana
courts, his counsel filed a petition for wit of habeas corpus in
federal court inthe Mddle District of Al abama on May 10, 1995, as
wel | as a notion requesting appoi nt mrent as counsel under 21 U.S. C.
§ 848 and a notion to proceed in forma pauperis.® That sane day,
the district court granted the notions for appoi ntnent of counsel
and to proceed in forma pauperis, but it denied Weks's petition
for habeas relief on the nmerits and denied a stay.

On May 11, 1995, Weeks's counsel appeal ed the district court's
denial of a certificate of probable cause and sought a stay of
execution in this court. A nmgjority panel addressed the nerits of
hi s i nconpetency cl ai mand concl uded, based on the factfindi ngs of

the state trial judge and the evidence presented at the state

denial of his second petition for habeas relief in Weks v.
Jones, 52 F.3d 1559, 1560 (11th Cr.), cert. denied, --- US. ---
-, 115 S. Ct. 1841, 131 L.Ed.2d 846 (1995).

Weeks' s attorneys, who originally were appointed and who
seek conpensation for their representation, are Janes McMI1lin,
Stephen B. Bright and Barry J. Fisher.

*\Weeks' s counsel argued that he was a paranoid
schi zophrenic, who went to his death convinced that it was part
of a mllennial religious schene to destroy sinful mankind and
that he would be transformed into a tortoise and reign over the
uni ver se

‘On May 10, 1995, Weeks's counsel also filed notions for
appearance pro hac vice, tenporary stay of execution, and
exam nation by nental health experts.



evidentiary hearing, that Weks was not nentally unfit to be
executed. Weks v. Jones, 52 F. 3d 1559, 1561-62 (11th Cr.), cert.
denied, --- US ----, 115 S . C. 1841, 131 L.Ed.2d 846 (1995).
Accordingly, this court denied a stay of execution and a
certificate of probabl e cause. The dissent noted that Weks's case
was the first time that our court had addressed the issue of the
constitutional standard for conpetency to be executed. Id. at
1574-75 (Kravitch, J., concurring in part and dissenting in part).
In July, 1995, Weks's counsel contacted the district court
clerk's office because they had not yet received their vouchers
needed to submit fee requests. On August 2, 1995, the district
court sua sponte issued an order setting aside its previous order
appoi nting counsel for Woeks under 8§ 848(q) "pursuant to Rule
60(a), Federal Rules of Cvil Procedure.” R2-22-2. In setting
aside his former order granting appointnment of counsel, the
district judge explained his reconsideration resulting in his
denying the attorneys' former notion for appointnment of counsel:

This Court was recently contacted by Petitioner's
attorneys regardi ng not having received their CJIA 30 Vouchers
i ssued to appointed attorneys in death penalty proceedi ngs.
In reviewing the file, this Court found on May 10, 1995, it
erroneously granted the Mtion for Appointnment of Counse
filed May 10, 1995, by Attorneys Janes McMIlin, Stephen B
Bright and Barry J. Fisher. Also on May 10, 1995, this Court
correctly granted said attorneys' notion for adm ssion pro hac
vice and correctly granted Petitioner |eave to proceed in
forma pauperis in this Court. However, on May 11, 1995, this
Court denied Petitioner's request for a certificate of
probabl e cause based on this Court's finding that the grounds
upon whi ch Petitioner was basing his appeal were frivol ous and
that said appeal was not taken in "good faith" within the
meani ng of Coppedge v. United States, 369 U S 438 [82 S.C
917, 8 L.Ed.2d 21] (1962). During all of these proceedi ngs,
it was this Court's intention to only allow Petitioner to
proceed in forma pauperis without having to pay a filing fee;
however, it was never the intention of this Court to appoint



attorneys to represent the Petitioner.
Id. at 1-2 (enphasis in Italics added). This appeal from Weks's
counsel ensued.”
[1. ANALYSI S
Under the Anti-Drug Abuse Act of 1988, § 7001(b), 21 U S.C
8 848(q)(4)(B) (1988), Congress established an absolute right to
counsel for indigent death-sentenced prisoners seeking federa
habeas relief:
I n any post conviction proceedi ng under section 2254 or
2255 or Title 28, seeking to vacate or set aside a death
sentence, any defendant who is or becones financially unable
to obtain adequate representation ... shall beentitled to the
appoi ntment of one or nore attorneys...
21 U.S.C. § 848(q)(4)(B). ° "On its face, this statute grants
i ndi gent capital defendants a mandatory right to qualified |egal
n 7

counsel ... "[i]n any [federal] post conviction proceeding.'

McFarl and v. Scott, 512 U S. 849, ----, 114 S. C. 2568, 2571, 129

®The Al abama Attorney General did not file a responsive
brief inthis appeal. In a letter to the Cerk of the Eleventh
Crcuit Court of Appeals, the Assistant Attorney General who
represent ed respondent - appel | ee, Conm ssi oner of Corrections,
Ronal d E. Jones, explained that, since Weks's counsel sought
attorneys' fees fromthe federal governnment pursuant to a federal
statute and not respondent, Jones did not have a position on the
i ssue raised by Weks's counsel in this court.

®As a procedural matter, "[a]lthough a CPCis required in
order to appeal the denial of habeas corpus relief, there is no
such requirenent in order to appeal the denial of the appointnent
of counsel under 8§ 848(q)(4)(B)." Barnard v. Collins, 13 F. 3d
871; 878 n. 6 (5th Cr.), cert. denied, 510 U S. 1102, 114 S. C
946, 127 L.Ed.2d 363 (1994); accord Sterling v. Scott, 57 F.3d
451, 454 n. 3 (5th Cr.1995), cert. denied, --- US ----, 116
S.C. 715, 133 L.Ed.2d 669 (1996) (noting that "[t]he sane rule
shoul d apply to the retention of such counsel™).

‘This court has held that § 848(q)(4)(B) does not require
t he federal government to finance counsel for the exhaustion of
postconviction clainms in state court. In re Lindsey, 875 F. 2d
1502 (11th G r.1989) (per curiam.



L. Ed. 2d 666 (1994) (quoting 28 U S.C. 8 848(q)(4)(B)) (alteration
in original) (enphasis added). Because of the conplexity of
federal habeas corpus jurisprudence, even for attorneys, and the
stringent pleading requirements, the Court recognized that "[a]n
attorney's assistance prior tothe filing of a capital defendant's
habeas corpus petition is crucial" to adjudication of an indigent
capital petitioner's clains on the nerits. 1d. at ----, 114 S . C
at 2572; see Sloan v. Delo, 54 F.3d 1371, 1380 n. 6 (8th Cr.1995)
("The MFarland Court held that because Congress created a
statutory right to counsel for capital defendants during federal
habeas proceedi ngs, counsel should be appointed before a petition
is actually filed to permt assistance in its preparation.”
(citing 21 U.S.C. § 848(q)(4)(B)), cert. denied, --- US. ----, 116
S.Ct. 728, 133 L.Ed.2d 679 (1996).

Because 8 848(q)(4)(B) nmandates counsel for indigent capital
prisoners to prepare federal habeas petitions, a substantive,
nerits assessnent of the petitionis irrelevant to the appointment
of counsel. 21 U S.C. 8§ 848(q)(4)(B); see MFarland, 512 U S. at
----, 114 S.C. at 2572 ("I n adopting 8 848(q)(4)(B), Congress thus
established a right to preapplication | egal assistance for capital
defendants in federal habeas corpus proceedings."); In re Joiner,
58 F. 3d 143, 144 (5th Cr.1995) (per curiam ("MFarland ... held
that 21 U S.C. 8 848(q)(4)(B) entitles prisoners seeking federal
habeas relief to court-appointed counsel for the preparation of a
habeas petition.... The Court ... reason[ed] that appointed
counsel ... are necessary to prepare and present federal habeas

cases effectively."). Thus, the district court's determ nation



t hat Weeks's habeas petition was frivolous after his execution is
i nconsequential to the appointnment of his counsel. See In re
Joiner, 58 F.3d at 144 ("MFarland addressed the timng of
appoi ntment of counsel, not the scope of appointnent.").

Furthernore, the Suprenme Court has explained that indigent
litigants' clains are "frivolous" when they "lack[ ] an arguable
basis either in law or in fact."® Neitzke v. WIllians, 490 U. S
319, 325, 109 S. . 1827, 1831-32, 104 L.Ed.2d 338 (1989).
"Factual allegations are frivolous for purpose of 8§ 1915(d) when
they are "clearly basel ess;’ | egal theories are frivolous when
they are "indisputably neritless." " Battle v. Central State
Hosp., 898 F.2d 126, 129 (11th Cir.1990) (per curianm (quoting
Nei tzke, 490 U. S. at 327, 109 S.Ct. at 1833). This court al so has
held that a frivol ous analysis under 28 U . S.C. § 1915(d) invol ves
a determnation of " "whether there is a factual and |egal basis,
of constitutional dinension, for the asserted wong.' " dark v.
Ceorgia Pardons & Paroles Bd., 915 F.2d 636, 639 (11th Cr. 1990)
(quoting Harris v. Menendez, 817 F.2d 737, 739 (11th G r.1987))
(enmphasi s added).

Rat her than bei ng basel ess, Weks's history of nental health

eval uation and treatnment i s docunented in the record, ® and he based

8 [T] he purpose of the frivolity reviewis to filter

non-paying litigants' lawsuits through a screening process
functionally simlar to the one created by the financi al

di sincentives that help deter the filing of frivolous |awsuits by
paying litigants.” Cofield v. Al abama Pub. Serv. Comm n, 936
F.2d 512, 515 (11th G r.1991).

°In affirmng the denial of Weks's first habeas corpus
petition, we detailed his previous nental health history. Weks
v. Jones, 26 F.3d at 1034-42. This court's opinion, pursuant to
Weeks' s second appeal from denial of habeas relief, discussed the



hi s second habeas appeal on his inconpetency to be executed under
Ford v. Wainwight, 477 U S. 399, 106 S.C. 2595, 91 L.Ed.2d 335
(1986) (plurality opinion). \Wile other circuits have "adopted
different legal definitions of Ei ghth Amendnent nental conpetency
for execution” follow ng Ford, the dissent notes that this circuit
"addresses this issue for the first time in this case." Woeks, 52
F.3d at 1574, 1575 (Kravitch, J., concurring in part and di ssenting
inpart). In raising the conpetency-to-be-executed i ssue, Weks's
counsel stated a arguabl e constitutional claim which had not been
decided by this court and which precluded the district court's
reconsi dered determ nation that Weks's second habeas petition was
frivolous after Weks's execution.™ A claim that is arguable
al t hough ultimately unsuccessful, "nust be treated |i ke the clains
brought by paying litigants and should survive frivolity review"
Cofield v. Al abama Pub. Serv. Commn, 936 F.2d 512, 515 (11th
Cir.1991).

Significantly, the statute specifically contenplates that a
capital inmate shall have federally appointed counsel in habeas

proceedi ngs involving conpetency to be executed. 21 US.C 8

merits of Weeks's contention that he was inconpetent to be
execut ed, Weeks, 52 F.3d at 1561-62, and included, as an
appendi x, the state trial court's factual findings and | egal
conclusions follow ng a thorough evidentiary hearing on the
conpet ency-to- be-executed issue, id. at 1562-74.

YW note that the district court based its determnation
t hat Weeks's second habeas petition was frivol ous on Coppedge and
did not cite the Court's subsequent statenment on frivol ous
i ndigent clainms under 8 1915 in Neitzke. Inportantly, the
district court did not address 8§ 848(q)(4)(B), which nandates
counsel to assist indigent prisoners in filing habeas petitions
in capital cases.



848(q)(8)." In a successive death penalty case that raised
conpetency to be executed, the Fifth Crcuit reversed the district
court's denial of appointnent of counsel under 8§ 848(q)(4)(B) and
explained that "[o]n its face, 8§ 848(q)(4)(B) does not condition
t he appoi nt nent of counsel on t he substantiality or
nonfrivol ousness of petitioner's habeas clains." Barnard v.
Collins, 13 F.3d 871, 879 (5th Gr.), cert. denied, 510 U S. 1102,
114 S. Ct. 946, 127 L.Ed.2d 363 (1994). 1In connection with Weks's
habeas petition, the district court correctly appointed Weks's
counsel, who had represented him in his state postconviction
proceedings as well as prepared his habeas petition wthout
conpensation. The district court erred in revisiting its forner
ruling based on its assessnent of the nerits of Weks's habeas
petition after his execution.

Finally, the district court erroneously based its sua sponte

order that deni ed Weeks's counsel s' appoi ntment on Federal Rul e of

“Wth respect to assistance from appointed counsel for
i ndi gent capital prisoners during judicial proceedings, including
conpet ency, the statute provides:

Unl ess replaced by simlarly qualified counsel
upon the attorney's own notion or upon notion of the
def endant, each attorney so appointed shall represent
t he def endant throughout every subsequent stage of
avai | abl e judicial proceedings, including pretrial
proceedi ngs, trial, sentencing, notions for newtrial,
appeal s, applications for wit of certiorari to the
Suprene Court of the United States, and all available
post-convi ction process, together with applications for
stays of execution and other appropriate notions and
procedures, and shall also represent the defendant in
such conpetency proceedi ngs and proceedi ngs for
executive or other clenmency as nmay be available to the
def endant .

21 U.S.C. 8 848(Qq)(8) (enphasis added).



Cvil Procedure 60(a), which permts corrections "at any time" of
"[c]lerical mstakes"™ in judgnments and orders "arising from
oversight or omssion." Fed.RCv.P. 60(a). Wile the district
court may correct clerical errors to reflect what was intended at
the tinme of ruling, "[e]rrors that affect substantial rights of the
parties ... are beyond the scope of rule 60(a)." ** Millins v.

Ni ckel Plate Mning Co., 691 F.2d 971, 973 (11th Cir.1982) (citing
Warner v. City of Bay St. Louis, 526 F.2d 1211, 1212 (5th
Cr.1976)); see United States v. Wiittington, 918 F.2d 149, 150 n.

1 (11th Cr.21990) (noting that "for Rule 60(a) purposes, a m stake
of law is not a "clerical m stake,' "oversight,' or "om ssion "
(quoting Warner, 526 F.2d at 1212)); see also Truskoski v. ESPN

Inc., 60 F.3d 74, 77 (2d Cir.1995) (per curiam ("That provision,

which states in pertinent part that "[c]lerical mstakes in
judgnments ... may be corrected by the court at any tine,' permts
only a correction for the purpose of reflecting accurately a
decision that the court actually nade." (quoting Fed.R G v.P.

60(a)). "Although Rule 60(a) clerical m stakes need not be nade by
the clerk, they nmust be in the nature of recitation of amanuensis

m stakes that a clerk m ght make. They are not errors of

“Interestingly, the district judge did not consider Weks's
petition for habeas corpus relief frivolous when he granted
counsel s’ notion for appointnment on the same day that the habeas
petition was filed. Furthernore, the district judge rul ed
inconsistently in the challenged order, issued sua sponte after
Weeks's execution and his attorneys' attenpt to obtain
conpensation. He stated that he correctly granted counsel s’
notion for admi ssion in that court pro hac vice for the sole
pur pose of representing Weks, but that he erroneously granted
their notion for appointnent of counsel because the habeas
petition was frivolous, and that he never intended to appoint
attorneys to represent \Weks.



substantive judgnment."” Jones v. Anderson-Tully Co., 722 F.2d 211
212 (5th Cir.1984) (per curiam (enphasis added); see Paddi ngton
Partners v. Bouchard, 34 F.3d 1132, 1140 (2d Cir.1994) ("An error
in ajudgnment that accurately reflects the decision of the court or
jury as rendered is not "clerical' withinthe terns of Rule 60(a)."
(quoting Fed.R Giv.P. 60(a)). "Adistrict court is not permtted,
however, to clarify a judgnent pursuant to Rule 60(a) to reflect a
new and subsequent intent because it perceives its original
judgnment to be incorrect.” Burton v. Johnson, 975 F.2d 690, 694
(10th G r.1992), cert. denied, 507 U S. 1043, 113 S.C. 1879, 123
L. Ed. 2d 497 (1993). Therefore, the district court not only erred
legally in its subsequent sua sponte denial of Weks's counsels's
appoi ntment notion, but also it erred procedurally in using Rule
60(a) as authority for its changed ruling.
I 11. CONCLUSI ON

Weeks's postconviction counsel appeal the district court's
subsequent, sua sponte denial of their notion for appointnent of
counsel when they sought paynent for their federal habeas
representation of Weks, after the court previously had granted
this notion. Because the district court erred legally and
procedurally in denying Weks's counsels' appointnment notion, we
REVERSE. We direct the district court to reinstate its forner
order granting Weks's counsel s' appoi ntnment notion and to proceed
with conpensating them appropriately for their habeas

representati on of Weks.



