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PER CURI AM

The individual defendants in this 42 U S. C. § 1983 action
appeal the district court's order denying their notion to dismss
the clains against themin their individual capacities on grounds
of qualified inmmunity.' The district court held that the conplaint
all eges a violation of a clearly established constitutional right.
W reverse

BACKGROUND

Patrice WIllians was enployed as an English instructor at

The district court dism ssed clains against these
defendants in their official capacities on El eventh Amendnent
grounds except to the extent that WIIlians sought prospective
injunctive relief. WIIlians al so nanmed Al abama State University
and the Board of Trustees as defendants, and all clains agai nst
t hem were di sm ssed on El eventh Amendnent grounds.

*The background facts are taken fromthe amended conpl ai nt.



Al abama State University ("ASU') from 1980 to 1986, and again from
1988 to 1993. In 1990, WIllians's request for a pronotion was
denied. 1In 1991, WIllianms's application for tenure was deni ed, but
she was granted a pronotion to Assistant Professor. Pursuant to
ASU s "up or out" tenure policy, WIIlians worked her final year at
ASU under a tenporary contract and received atermnation letter in
May 1993.

Fol  owi ng her term nation, Wllianms sued Dr. T. Cifford Bibb,
Dr. Alma S. Freeman, and Dr. Roosevelt Steptoe in both their
i ndi vidual and official capacities. WIllianms alleges that the
def endants, who hold various admnistrative positions at ASU,
reduced her hours, denied her tenure, and termnated her in
retaliation for her constitutionally pr ot ect ed speech
Specifically, WIlianms contends that the defendants retaliated
agai nst her because she criticized a gramar textbook witten by
Bi bb and other faculty nenbers.

The defendants noved to dismss WIlians's conplaint on the
grounds that they were entitled to qualified inmmunity and that
WIllians failed to neet the hei ghtened pl eadi ng st andard appl i cabl e
in 8 1983 actions against individuals. The district court
concluded that Wllianms's conplaint failed to neet the heightened
pl eadi ng standard, but granted her |eave to anend. Wllians filed
an amended conplaint, in which she alleges that (1) she
"criticized" the textbook because it contained "numerous
substantive grammati cal m stakes," (2) she "spoke out against" and
"instigated debate" about the use of the textbook, (3) she voiced

t hese concerns to defendant Bi bb, the other authors of the book,



and ot her faculty nmenbers, (4) her 1990 request for a pronotion was
denied by the defendants, (5) Bibb chaired the 1991 tenure
commttee, and his influence over the commttees resulted in the
deni al of her tenure application, (6) defendant Steptoe signed the
letter inform ng her that her tenure application was denied, and
(7) defendants Bi bb, Steptoe, and Freeman "approved and aut hori zed"
the denial of her tenure application. (R 10 at 3-6). The
def endants noved to di sm ss the anmended conpl ai nt, again asserting
that they were entitled to qualified imunity and that the anended
conplaint failed to neet the heightened pleading standard. The
district court denied the notion, holding that the anended
conpl aint adequately alleged a violation of WIllians's right to
free speech, and that further factual devel opnent was required
before the qualified imunity issue could be resolved. The
def endants appeal the district court's denial of their notion to
dism ss the clains against themin their individual capacities.
| SSUE ON APPEAL AND STANDARD OF REVI EW

The defendants assert the defense of qualified imunity in a
Rul e 12(b)(6) nmotion to dismss, and they are entitled to qualified
imunity at this stage in the proceedings if WIllians's anmended
conplaint fails to allege the violation of a clearly established
constitutional right.® See Mtchell v. Forsyth, 472 U S. 511, 526,
105 S.Ct. 2806, 2815, 86 L.Ed.2d 411 (1985); Siegert v. Glley,

*Because we conclude that defendants are entitled to
qualified imunity, we need not address defendants' contention
that Wllians's anended conplaint fails to neet the hei ghtened
pl eadi ng standard. W are, however, aided by the greater
specificity of Wllianms's anended conplaint in determning
whet her she alleges the violation of a clearly established right.



500 U. S. 226, 232-33, 111 S.C. 1789, 1793-94, 114 L.Ed.2d 277
(1991). \Whether the anended conplaint alleges a violation of a
clearly established right is a question of |aw, Ansley v. Heinrich,
925 F.2d 1339, 1348 (11th Gr.1991);* thus, we reviewde novo the
district court's order denying the defendants' notion to dism ss.
Executive 100, Inc. v. Mrtin County, 922 F.2d 1536, 1539 (1l1th
Cr.), cert. denied, 502 U.S. 810, 112 S.C. 55, 116 L.Ed.2d 32
(1991).

I n deci di ng whether the conplaint states a claim we accept
all well-pleaded facts in the conplaint as true and draw all
inferences in the plaintiff's favor. O adeinde v. Gty of
Bi rm ngham 963 F.2d 1481, 1485 (11th G r.1992), cert. denied, 507
US 987, 113 S.C. 1586, 123 L.Ed.2d 153 (1993).

DI SCUSSI ON

Qualifiedimmunity shields governnment officials suedintheir
i ndi vi dual capacities who act pursuant to discretionary authority
"insofar as their conduct does not violate clearly established ...

constitutional rights of which a reasonable person would have

‘Wllianms filed a notion to disnmiss this appeal for |ack of
jurisdiction, arguing that the district court's denial of the
def endants' notion was not an appeal abl e final decision under
Johnson v. Jones, --- US ----, 115 S.C. 2151, 132 L. Ed.2d 238
(1995). In Johnson, the Suprene Court held that a district
court's summary judgnent order in a qualified iMmunity case based
on a question of "evidence sufficiency” is not an appeal abl e
order. Id. at ----, 115 S.Ct. at 2156. The purely legal issue
rai sed by defendants on this appeal is part of the core qualified
imunity analysis. See Johnson v. Cifton, 74 F.3d 1087, 1091
(11th G r.1996) (distinguishing core qualified imunity issue
from evi dence sufficiency issue); see also Siegert v. Glley,
500 U.S. 226, 232, 111 S.C. 1789, 1793, 114 L.Ed.2d 277 (1991)
(whether violation of clearly established right is alleged is
purely | egal question). Thus, we have jurisdiction to hear this
appeal and Wllianms's notion to dismss this appeal is denied.



known. " Harlow v. Fitzgerald, 457 U S. 800, 817-18, 102 S. Ct.
2727, 2738, 73 L.Ed.2d 396 (1982). The question of qualified
i muni ty should be resolved in the defendant's favor on a notion to
dismss if the plaintiff fails to allege the violation of a clearly
established constitutional right. Siegert, 500 U S. at 232-33, 111
S CG. at 1793-94. For a constitutional right to be clearly
established so that qualified imunity does not apply, "[t]he
contours of the right nust be sufficiently clear that a reasonabl e
official would understand that what he is doing violates that
right." Anderson v. Creighton, 483 U S. 635, 640, 107 S.C. 3034,
3039, 97 L.Ed.2d 523 (1987).

In determ ni ng whether WIllians has alleged a violation of a
clearly established right, we look to the prevailing First
Amendnent law at the tine of the defendants' alleged conduct
Under that law, a state enployer could not retaliate against a
state enpl oyee for engaging in constitutionally protected speech.
Rankin v. MPherson, 483 U S. 378, 383, 107 S.C. 2891, 2896, 97
L. Ed. 2d 315 (1987); Bryson v. Gty of Waycross, 888 F.2d 1562,
1565 (11th GCr. 1989). For a public enployee's speech to be
constitutionally protected, the enployee's interest in commenting
on matters of public concern nust outwei gh the enployer's interest
in pronoting efficiency by suppressing the speech. Pi ckering v.
Board of Educ., 391 U S. 563, 568, 88 S.C. 1731, 1734-35, 20
L. Ed. 2d 811 (1968). Because the law in this area enploys a
bal ancing test rather than a bright-line rule to determ ne when a
public enployee's right to free speech is violated, "the enpl oyer

is entitled to imunity except in the extraordinary case where



Pi ckering balancing would lead to the inevitable conclusion that
the discharge of the enployee was unlawful." Dartland v.
Metropol i tan Dade County, 866 F.2d 1321, 1323 (11th Cr. 1989).

In performng the Pickering balancing test, a threshold
guestion is whether the enployee's speech involves a matter of
public concern. Connick v. Myers, 461 U S. 138, 146, 103 S.Ct
1684, 1690, 75 L.Ed.2d 708 (1983). The district court erred in
hol ding that, under clearly established law, WIllians's alleged
speech involves a matter of public concern, thereby triggering
First Amendnent protection. W have not been provided nor has our
research revealed any case holding that a professor's in-house
criticism of a particular text is constitutionally protected
speech. Decisions addressing anal ogous issues suggest the law to
be otherw se. A professor's criticism of a required course
syl | abus was held not to be a matter of public concern in Ballard
v. Blount, 581 F.Supp. 160 (N.D.Ga.1983), aff'd, 734 F.2d 1480
(11th Gr.), cert. denied, 469 U S. 1086, 105 S.Ct. 590, 83 L. Ed. 2d
700 (1984):

The plaintiff clains that this speech was related to a matter
of public concern, since the decision regarding the syllabus
woul d have an eventual, derivative effect on the freshman
Engl i sh students. Taken to its logical conclusion, the
plaintiff's argunment neans that any tine a person's speech
wi |l have an effect on the public, regardl ess of how small or
unlikely that effect may be, that speech relates to a matter
of public concern. This was a specific concern of the&onnick
Court, and the Court wisely rejected this identical argunent.
581 F.Supp. at 164 (citing Connick v. Mers, 461 U S. 138, 103
S.C. 1684, 75 L.Ed.2d 708 (1983)). In addition, in Feldman v.
Bahn, a conplaint against wuniversity officials who allegedly

di scharged a professor in retaliation for his accusing a col |l eague



of plagiarismwas di sm ssed on qualified imunity grounds. 12 F.3d
730 (7th Gr.1993), cert. denied, --- U S ----, 115 S C. 571, 130
L. Ed. 2d 489 (1994).

Maples v. Martin, 858 F.2d 1546 (11th Cr.1988), upon which
the plaintiff relies, does not clearly establish that plaintiff's
speech activities here were of public concern. |nMples, we found
that plaintiffs' speech involved matters of public concern. But
that speech involved nuch nore than just criticism of the
curriculum 858 F.2d at 1553. Plaintiffs al so spoke out about
i nadequate facilities, low faculty to student ratio, poor
performance of graduates on a licensing exam the ability of his
departnment to prepare students for professional careers, and the
status of accreditation. | d. Unlike the plaintiffs' speech
activities in Maples, the plaintiff's activities in the present
case, as specifically set forth in her anended conplaint, do not
"directly affect[ ] the public's perception of the quality of
education in a given academ c system" 1d. at 1553. Plaintiff's
activities nore closely "concern[ ] internal adm nistration of the
educational system and personal grievances." ld. at 1552.
Therefore, we hold that whether WIllians's activities involved a
matter of public concern is not "sufficiently clear that a
reasonable official would wunderstand that what he 1is doing
viol ates” the First Amendnent. Anderson, 483 U. S. at 640, 107
S.C. at 3039.

Moreover, defendants are entitled to qualified imunity
because the Pickering bal ancing test does not inevitably weigh in

WIllians's favor. Under Dartl and v. Metropolitan Dade County, "the



enployer is entitled to inmunity except in the extraordinary case
where Pi ckering balancing would lead to the inevitable conclusion
that the discharge of the enployee was unlawful.” 866 F.2d at
1323. I n applying Pickering, we nust |ook to whether the
enpl oyee's interest in comenting on the matters at i ssue outweigh
the enployer's interest in pronoting efficiency by suppressing the
speech. 391 U.S. at 568, 88 S.Ct. at 1734-35. Wlliams clearly
had sone i nterest in speaking about the fitness of the text she was
using to teach her students. But, just as clearly, the university
had an interest in making efficient academ c and adm nistrative
deci sions. See Connick, 461 U.S. at 151, 103 S.Ct. at 1692 ("[T] he
Governnment, as an enpl oyer, nmust have w de discretion and contr ol
over the managenent of its personnel and internal affairs. This
i ncludes the prerogative to renove enpl oyees whose conduct hi nders
efficient operation and to do so wth dispatch. Pr ol onged
retention of a disruptive or otherw se unsatisfactory enpl oyee can
adversely affect discipline and norale in the work place, foster
di sharnmony, and ultimately inpair the efficiency of an office or
agency.") (quoting Arnett v. Kennedy, 416 U. S. 134, 168, 94 S. C
1633, 1651, 40 L. Ed.2d 15 (1974) (Powell, J., concurring in part)).
G ven these conpeting interests, we cannot say that the Pickering
bal ancing test inevitably weighs in Wllians's favor. Dartl and,
866 F.2d 1321.

For these reasons, we conclude that defendants in their
i ndi vidual capacities are entitled to qualified imunity. The
order of the district court denying qualified imunity to the

defendants is reversed, and this case is remanded to the district



court with instructions to enter judgnent for defendants on the §
1983 damage cl ai ns against themin their individual capacities.

REVERSED and REMANDED.



