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EDMONDSON, Circuit Judge:

Henry Hays petitioned for a wit of habeas corpus, alleging
constitutional errors in the state court proceedi ngs surrounding
his conviction for nurder and sentence of death. The district
court denied relief. W affirm?

FACTS AND BACKGROUND

In 1981, the defendant Henry Hays ("Hays"), his father Bennie
Hays, and Henry's friend and | ater acconplice Janes "Tiger" Know es
were foll ow ng devel opnents in the trial of a black man accused of
killing a white man. The three nen, all nenbers of the Ku Kl ux
Kl an, discussed the likely public reaction to the hanging of a
bl ack man. Perhaps worried about property val ues, Bennie Hays told

his son and Knowes to do nothing until Bennie had sold sone

'Shortly before the rel ease of this opinion the
Antiterrorismand Effective Death Penalty Act of 1996 was signed
into law, the Act ainms to expedite the process of federal
collateral review. Because we deny the petition according to
pre-existing standards, we have no occasion to consi der whether
the Act provides a basis for the denial of relief. W are
confident the Act does not hel p Hays.



apartnments on Herndon Avenue.

Shortly thereafter, according to Knowl es's testinony, the
property sal e closed. Hays and Know es got a rope, which they tied
into a hangman's noose, and a gun fromfellow Kl ansnen. The two
then set out to | ook for a black man. They randonmly found M chael
Donald, pulled alongside him in their <car, and asked for
directions. They forced himinto the car at gunpoint. Know es
made Donal d enpty his pockets; Know es's trial testinony indicates
he wanted to be sure the victi mwas unarned.

Hays found a desol ate area and parked; all three nmen got out
of the car. Facing Hays and Know es (who was hol ding the gun),
Donal d junped Know es in an attenpt to escape. After a struggle,
Hays and Knowl es forced Donald to the ground. Hays retrieved the
noose, and the two of them put it around Donald' s neck. Hays
dragged Donal d while Know es beat himwith a tree linb; and when
Hays's hands began to hurt, they switched. When Donal d col | apsed,
the two nen dragged him face first, across the ground. Autopsy
reports showed Donal d probably died from asphyxiation during this
time. Neverthel ess, Henry Hays sl ashed Donald's throat. Donald's
body was found later that norning, hanging froma tree on Herndon
Avenue.

Hays was charged after a two year investigation. The
prosecuti on—after requesting a continuance, ostensibly because it
had not received sone evidence—+eturned a new indictnent one day
before trial. At trial, Hays was convicted; the jury recomrended
l[ife wthout parole; but the trial judge overrode the

recommendati on and sentenced Hays to death by el ectrocution.



On direct appeal, the internedi ate appellate court reversed,
holding the trial judge |acked the power to override the jury's
deci si on. Hays V. State, 518 So. 2d 749, 767- 68
(Ala.Cri m App. 1985) . The Al abama Suprene Court reversed the
appel l ate court and reinstated the death sentence. Ex parte Hays,
518 So.2d 768, 777 (Al a.1986). The U.S. Suprene Court denied the
petition for certiorari. Hays v. Al abama, 485 U. S. 929, 108 S. C
1099, 99 L.Ed.2d 262 (1988). Petitions for post-conviction relief
wer e deni ed by the Al abanma state courts, and the U S. Suprene Court
again denied certiorari. The present petition for habeas relief
was denied by the district court in a conprehensive opinion.

DI SCUSSI ON
. Trial Counsel's Strategic Decisions

Hays argues his trial counsel was ineffective within the
meani ng of Strickland v. Washi ngton, 466 U. S. 668, 104 S.Ct. 2052,
80 L.Ed.2d 674 (1984), because he (1) failed to interview Know es
early enough; (2) never spoke to several defense wi tnesses before
putting themon the stand; (3) failed to exam ne physical evidence
early enough; (4) failed to request funds for an investigator
(5) failed to attenpt to show cause why Hays was entitled to grand
jury materials; (6) failed to use the testinony of Hays's father;
(7) failed to object to the introduction of uncharged crimna
of f enses; (8) failed to object to the trial court's failure to
find mtigating circunstances; (9) failed to argue Hays's sentence
was di sproportionate to Knowes's; (10) failed to object to the
court's failure to give a |l esser included of fense charge; and (11)

failed to object to the trial judge's override of the jury's



sent ence reconmendati on.

The district court accepted Petitioner's assertions that these
acts constituted deficient performance. The court held, however,
t hat because the petitioner "conpletely omts any di scussion of the
prejudice prong" of the Strickland formnulation, and because the
"evidence against the petitioner at trial was such that even a
fl awl ess performance by counsel would have had little effect on the

outcone, " there was no denial of effective assistance.

Petitioner's brief in this court also includes no discussion
of how better performance by trial counsel would have changed the
likely outcome of the trial or sentence; and we agree with the
district court that absent such a showi ng, Petitioner's Strickland
clainms fail. See, e.g., Strickland, 466 U S. at 693-94, 104 S. C
at 2068 (petitioner arguing ineffective assi stance "nust show t hat
there is a reasonable probability that, but for counsel's
unprof essional errors, the result of the proceedi ng woul d have been
different"). To allege prejudice successfully, Hays nust "show
that counsel's errors were so serious as to deprive the defendant
of a fair trial, a trial whose result is reliable.” Lockhart v.
Fretwell, 506 U S. 364, 369, 113 S.C. 838, 842, 122 L.Ed.2d 180
(1993) (citations and internal quotation marks omtted).

For those factors dealing with trial counsel's preparation of
w tnesses and devel opnent of the facts (the clains nunbered 1-6
above), Hays provides no explanation of how better preparation
m ght have changed the course of the trial. Thus, the alleged
errors cannot support reversal. See, e.g., Devier v. Zant, 3 F.3d

1445, 1452 (11th GCir.1993) (declining to grant relief where



petitioner "has not carried his burden of show ng howthe testinony
of these w tnesses would have changed if they had been better
prepared").

For factors 7-11, Petitioner again fails to show wth
particularity how the decision not to make the |isted objections
was constitutionally unreasonable or prejudicial. For exanpl e,
Hays nowhere argues that the evidence of uncharged offenses was
actually inadm ssible or that that evidence probably swayed the
jury. See Strickland, 466 U S. at 693-94, 104 S.Ct. at 2068
(requiring prejudice to be shown). Nor does he succeed in
denonstrating that mtigating circunstances coul d have been proved
under Al abama law. |In viewof the overwhel m ng evi dence supporting
the verdict, we conclude there has been no show ng, under
Strickland, that Hays's counsel's allegedly unreasonable errors
affected the outcome of the guilt or penalty phases of the trial.
1. Refusal to Grant a Conti nuance

Hays also argues he was denied effective assistance of
counsel by the trial court's refusal of his request for a
continuance after the prosecution returned a new indictnent,
alleging different facts, |less than one day before trial was to
begi n. The new indictnent charged robbery-nurder; the old
i ndi ctment had charged ki dnappi ng- nurder. Ki dnappi ng- nur der was
not puni shabl e by death under the statute effective on the date of
Donal d's nmurder. The original indictnent did give notice of the
state's intent to seek the death penalty, but did not nention
robbery or the use of a gun.

As the Court noted in an anal ogous situation, the Constitution



"nowhere specifies any period which nust intervene between the
requi red appoi ntment of counsel and trial." Avery v. Al abama, 308
U S. 444, 446, 60 S. Ct. 321, 322, 84 L.Ed. 377 (1940). Thus, in
this context, the courts mnust "respect ... the States’
determ nation of |local social policy.” 308 U S. at 447, 60 S.Ct.
at 322. "[B]road discretion nmust be granted trial courts on
matters of continuances; only an wunreasoning and arbitrary
i nsi stence upon expeditiousness in the face of a justifiable
request for delay violates the right to assistance of counsel."
Morris v. Slappy, 461 US 1, 11-12, 103 S.C. 1610, 1616, 75
L.Ed.2d 610 (1983) (citations and internal quotation marks
om tted).

This instance is not one where circunstances conspired to
create a "presunption” that ineffective assistance changed the
likely outcone of the trial. In United States v. Cronic, 466 U. S
648, 104 S.C. 2039, 80 L.Ed.2d 657 (1984), the Court carved a
narrow exception to the general rule that those persons claimng
i neffective assistance nust show prejudice. 466 U S. at 658-59,
104 S.Ct. at 2046-47; see also Stano v. Dugger, 921 F.2d 1125,
1152 (11th Cir.1991) (en banc). Prejudice is presunmed when counsel
was either totally absent or prevented from assisting the accused
during a critical stage of the proceedings, Cronic, 466 U S. at
662, 104 U. S. at 2049, or if counsel entirely failed to subject the
prosecution's case to neani ngful adversarial testing. ld. But,
this case is not one of those situations. Therefore, Hays nust
show prejudice. Because he cannot, his ineffective assistance

claimfails.



Fromthe start, the strategy followed by Hays's trial counsel
was to contend that Know es acted alone and | ater inplicated Hays
to increase his chances of a reduced sentence. The decision to
present an alibi defense was not underm ned by the prosecution's
change in its theory of the underlying felony. Hays was sinply not
present during the nmurder, according to the defense; and therefore
the presence or absence of a gun should not have significantly
i npacted the defense's preparation of wi tnesses and argunents for
trial.

Because the denial of the continuance had no substantia
i npact on the orderly preparation for trial, the circunstances of
the denial of the continuance are simlar to (but, far |less
egregious than) the facts of Avery, supra. There Justice Bl ack,
witing for a unaninmous Court, held that no Sixth Anmendnent
vi ol ati on occurred when the petitioner's | awers were appoi nted on
Monday for a trial scheduled to begin Wednesday and a conti nuance
was deni ed. Nothing concrete indicated that extra tinme could have
changed the trial's outcone.

For one thing, Avery's trial took place in "a County |argely

rural ," where access to witnesses is easier than el sewhere. Avery,
308 U.S. at 452, 60 S.Ct. at 324-25. Here, Hays's attorney had
access to the only two witnesses to the nurder. And, the record at
Avery's trial showed an "absence of any indication ... that
[ counsel ] coul d have done nore had additional tinme been granted.”
| d. Hays's habeas counsel clains that interviews and tests
pertaining to the gun were necessary; but in the years since the

trial, no evidence has enmerged to show that such a course would



have changed the evidentiary balance at trial. In addition, we
al so concl ude, as di scussed above, that Hays has fail ed to make out
a conpelling case for ineffective assistance based on trial
counsel's strategic decisions. Thus, the facts in Avery, where
counsel was found not to be ineffective, closely parallel those
here. And, the substantial evidence supporting the fact of the
robbery suggests that even with nore tinme, the verdict would have
been the sane. Thus, Hays was not deprived of "a trial whose
result is reliable.” Lockhart, 503 U S. at 369, 113 S.Ct. at 842.
I11. Suppression of Wtness Testinony

Hays argues the state violated its obligation to turn over
excul patory evidence in its possession by wthholding sone 20
statenments nmade by Knowl es, the state's main w tness, which Hays
al | eges coul d have been used to inpeach. The District Court held
that the state suppressed the statenents, and the defense had no
other source.? Thus, Brady v. Maryland, 373 U S. 83, 83 S Ct.
1194, 10 L. Ed.2d 215 (1963), requires a newtrial if the petitioner
has shown, in addition to the above tw factors, that the
information was favorable to the defendant and that, "had the
evi dence been disclosed to the defense, a reasonable probability

exists that the outcone of the proceedings would have been

’As a prelimnary matter, the district judge held that
know edge of statenents in the possession of federal agents could
be inmputed to the state. This conclusion was based on the |evel
of cooperation between the state prosecutors and the F.B.I. See
United States v. Antone, 603 F.2d 566, 570 (5th G r.1979)
(looking to the "extent of cooperation between the two
governnments” to determ ne whet her possession should be inputed).
Cting no cases, the state argues here that the district court's
hol ding was error. W decline to conclude that the district
court erred in this case on the inputation issue.



different.” See United States v. Meros, 866 F.2d 1304, 1308 (11th
Cir.1989) (setting out four-factor test for determ ning whether
evidence is Brady material).

The issue is thus whether it is reasonably probable that the
suppression of the statenments caused a different outcone at trial.
The Suprenme Court recently decided Kyles v. Wiitley, --- U S ----,
115 S. . 1555, 131 L.Ed.2d 490 (1995), which discussed the
"reasonabl e probability" standard of Brady. W thout announci ng new
rul es, the Court cited four gui deposts for determning materiality.
First, "a showing of materiality does not require denonstration by
a preponderance that disclosure of the suppressed evidence woul d
have resulted ultimately in the defendant's acquittal." Kyles, ---
US at ----, 115 S.C. at 1566 (citing United States v. Bagl ey,
473 U.S. 667, 680-84, 105 S.Ct. 3375, 3383-84 (1985). Thus,
undi scl osed evidence can require a new trial even if it is nore
likely than not that a jury seeing the new evidence would still
convi ct . A defendant nust show sinply that "the Governnent's
evi denti ary suppressi on underm nes confidence in the outcone of the
trial." Kyles, --- US at ----, 115 S.C. at 1566 (citations and
internal quotation marks omtted).

Second (and logically inplicit inthe first rule), a defendant

need not showthere was i nsufficient evidence to convict in view of

t he suppressed evidence. Id. Third, there is no harm ess error
review of Bagley errors. I d. Fourth, materiality is to be
determ ned collectively, not "itemby-item" ld. at ----, 115

S.Ct. at 1567. The Suprene Court's reiteration, in Kyles, of the

prejudi ce standard of Brady is consistent wth the threshold set by



the district court.

Whet her a reasonabl e probability existed that the suppressed
evi dence woul d have changed the outcone is a m xed question of |aw
and fact, and this court's review is de novo. United States v.
Rivalta, 925 F.2d 596, 597-98 (2d GCir.1991).

The "statenments"” at issue are actually nenos about statenents
made by Knowl es, recording the recollections of federal and state
agents. Hays asserts two theories to explain why suppression of
the statenents requires reversal: first, the suppressed
statenments, taken together, show Knowl es to be so totally unworthy
of belief that a jury would have rejected his testinony entirely.
Second, specific inconsistencies in the statenents woul d have cast
enough doubt on critical junctures in the prosecution's version of
the murder to underm ne confidence in the verdict.

Hays argues first that the suppressed statenments, in total,
showed Knowl es to be so inconsistent in his retelling of Donald's
murder that no rational juror could have credited Knowes's
testi nony. The district court disagreed, witing that the
suppressed statenents show not a pathological dishonesty, but
rat her a consistent progression fromobfuscation to truth-telling.
That is, Knowes's testinony, taken in the light of all of his
statenments, shows a pattern of first w thhol ding and t hen di vul gi ng
more and nore of his ultimate version of the crine.® Also, the

wi thhel d statenments are al nost uniformy consistent with Know es's

*Knowl es contends he withheld some aspects of the crine at
first because, though he wanted to confess, he was still
unconfortable revealing to authorities just how "gruesone"” the
details of the crinme were.



trial (that is, later) testinony. That the statenments woul d have
hel ped, rather than hindered, Know es's overall credibility at
trial is thus very possible. In any event, we agree with the
district judge's observation that trial counsel succeeded in
conpelling Knowes to admt to so many lies that the margina

i npact of the suppressed statenments woul d have been insignificant.

Thus, we reject Hays's suggestion that the withhel d statenents show
such a pattern of inconsistency as to create a "reasonable
probability"” that a jury hearing themwoul d have rejected Know es's
testinmony in toto.

In his brief tothis court, Petitioner al so enunerated several
specific inconsistencies between Knowes's earlier and |later
accounts of the crime, each of which ostensibly could have been
hi ghli ghted only by reference to the suppressed statenents. These
are: (1) Know es earlier said Donald voluntarily agreed to ride in
the car; he later said he used the gun to force Donald into the
car. (2) Know es earlier said he and Hays pi cked Donal d up wi t hout
intending to kill him |ater he said they did so intend. (3)
Know es earlier omtted any nention of the use of the gun; but he
|ater admtted the gun was used. (4) Knowl es earlier said the
cross-burning that occurred the night of the nurder was unrel ated
to the nurder, and later contradicted this statenent.

Taken together, these assertions do not underm ne confidence
in the verdict. The main reason for this is that nost of the
asserted uses of the suppressed statenments would have been
redundant, because Hays's counsel in fact elicited testinony from

Knowes on the wtness stand acknow edging that he had been



i nconsi stent on many of the |isted points. 4 And on others
(particularly the rel atedness of the nmurder and cross-burning), no
obvi ous reason suggests that the jury would have regarded the
i nconsi stency as particularly significant. Therefore, we concl ude

that Petitioner's argunent on the materiality of the all eged Brady

‘For exanpl e, when asked successively about a number of
i nconsi stencies, Know es admtted |ying about the fact that
Donal d got into the car voluntarily:

. And you told [the investigating agent] in that sane
statenment that you called Mchael Donald over to the car and
he got in voluntarily to show you the way to a cl ub?

A. Yes, sir.

Q That's another lie, huh?
A. Yes, sir.

Tr. Trans. at R-273.

Know es al so admtted (nore than once) that he had
gi ven nunerous statenents, in his early rendition of the
nmurder, in which he omtted any nention of the use of a gun.
For exanpl e:

Q D d you give [the previously read statenent] to M.
Tom Cal houn of the Mdbile Police Departnent?

A. Yes, | did.

Q Did you nmake any nention in that statenent about any
gun?

A. No, sir, | did not.
Tr. Trans. at R-2009.

Finally, Hays's counsel did read a statenent indicating
an agent's recollection that Know es said "they [he and
Hays] did not intend to hurt" Donald when they picked him
up. Tr. Trans. at R-208. This testinony was al so
contradi cted by other statenents Know es nade on the stand.

Thus, at |least three of what Petitioner regards as the
nost effective uses of the suppressed statenments would in
fact have added little or nothing to the defense case.



statements fails.
V. The State's Use of Allegedly Perjured Testinony
Know es testified at his plea hearing in federal court
(pursuant to which he was sentenced to life in prison) that he and
Hays did not intend to kill Donald when they picked hi mup or when
they first got the rope with which Donald was hung. But at Hays's
trial, Know es testified they set out that night with the intent to
kill a black man.
Napue v. Illinois, 360 U S. 264, 268-70, 79 S.C. 1173, 1177,
3 L.Ed.2d 1217 (1959), dictates that know ng use by the prosecution
of perjurious testinony violates a defendant's right to due
process. But, as the district court points out, there has been no
showi ng that Knowl es's later, rather than earlier, testinony was
false; and the circunstances of Know es's testinony (which show a
progression toward greater revelation of the truth) indicate it is
likely the former was untrue. Because Hays can cite no case
holding that plea testinmony nust be consistent wth |ater
testi mony, use of Knowl es's testinony did not violate due process.
Hays al so contends t he prosecution unconstitutionally refused
to disclose that Know es's testi nony was obtained in exchange for
a plea bargain. Gglio v. United States, 405 U S. 150, 92 S. Ct.
763, 31 L.Ed.2d 104 (1972), requires such disclosure. Hays has
inferred that because Al abama never prosecuted Knowl es for the
nmurder, there nust have been an agreenent; the state responds
there was none. Hays has presented no evidence that there was an
agreenment between state agents and Know es; and the jury was fully

i nformed of Know es's plea agreenent with the federal governnent.



There was no Gglio violation
V. The Sufficiency of the Evidence of Robbery-Mirder

Hays argues the state did not present sufficient evidence at
his trial to prove intent to rob. Intent to rob was an el enent of
the underlying offense, and therefore proof beyond a reasonable
doubt was required under Inre Wnship, 397 U S. 358, 361, 90 S. C
1068, 1071, 25 L.Ed.2d 368 (1970).

Donal d was carrying noney given to himby a relative when he
was | ast seen, and his wallet was not with the body. The noney was
never found. Know es testified he and Hays had Donald enpty his
pockets to ensure Donal d had no weapons. The district court found
this satisfied the intent requirenment because Hays and Know es
i ntended to deprive Donal d of weapons, but instead deprived hi mof
cash: "The fact that Donal d did not have the item Know es and the
petitioner were seeking does not render their intent illusory, any
nore than the intent present in a mugger's "Your nobney or your
life' demand is negated when the victim hands over his watch in
pl ace of cash."”™ Hays contests the anal ogy, arguing there was no
true intent to take weapons, only to ensure their absence.

The intent to rob under Alabama lawis the intent to take and
carry away the personal property of another by force or by putting
the other in fear of the use of force. Davis v. State, 401 So.2d
187, 189 (Ala.Crim App.1981). Applying this test, the intent to
deprive sonmeone of weapons provides the requisite intent,
regardl ess of whether self-protection is the overriding notive.
Taking a wallet with this goal in mndis robbery; and, therefore,

Know es's testinmony on his and his accessory's state of mnd is



sufficient evidence to convict for robbery-nurder.

Hays al so asserts there was no intent to kill. He cites
testimony by Know es that the two set out to harass, not to kill,
a black person. But as noted in the state post-conviction
proceedi ngs, under Al abama |aw "[p]reneditation and deliberation
may be formed while the killer is pressing the trigger that fired
the fatal shot." See Hays v. State, 599 So.2d 1230, 1238
(Ala.Cr. App. 1992) (citations and internal quotation marks omtted).
Thus, in viewof the extensive testinony about Donal d's ordeal (the
beating with the tree linb, the dragging by the noose, and the
slitting of his throat), that Hays m ght not initially have set out
to kill Donald is of no consequence.

VI. The Trial Judge's Override of the Jury Reconmmendati on

After the jury recommended |ife without parole, the tria
j udge overrode the recomendati on and sentenced Hays to death. At
the tinme, Al abama | aw was unsettled on what weight the trial judge
had to accord the jury recomendati on. Hays challenges the trial
judge's decision to override on a nunber of theories that are
grounded, in his view, in the Ei ghth and Fourteenth Amendnents.

A. Was Override of the Life Sentence Permtted Under Al abama Law?

Hays cites a passage from Beck v. State, 396 So.2d 645, 663
(Al'a.1980), stating that "If the jury cannot agree on a sentence of
death, the defendant shall be sentenced to life inprisonnment
wi thout parole.”™ He argues that this | anguage fromBeck precl uded
the trial judge's override of the jury's life-wthout-parole
recomendati on, and he asserts that Al abama's failureto followits

own | aw vi ol ated due process.



Petitioner is due no relief on the grounds that Al abama has
msinterpreted its owmn law. See Pulley v. Harris, 465 U. S. 37, 41-
43, 104 S. . 871, 875, 79 L.Ed.2d 29 (1984) ("A federal court may
not issue the wit on the basis of a perceived error of state
law."). See also Parker v. Dugger, 498 U S. 308, 327, 111 S. C
731, 742, 112 L.Ed.2d 812 (1991) (Wite, J., dissenting) ("It is
axiomatic that ... the views of the State's highest court wth
respect to state law are binding on the federal courts.") (citing
cases) (internal quotation marks omtted). And even if we, as did
the Court in Pulley, assunme for the sake of argunent that sone
errors of state law m ght be so "egregious"” as to offend the due
process or equal protection clause, we conclude that the Al abama
Suprene Court in Ex parte Hays comm tted no such error in reading
the relevant |anguage from Beck. A sufficient reason for our
conclusion is that Beck deci ded not hi ng about whet her a judge could
i npose death when the jury had voted for life inprisonnment: that
question was not presented in Beck.®> And to say the least, no
egregious error glares out of Ex parte Hays's ultimte concl usion

that the death penalty | aw under whi ch Hays was sentenced permtted

°As Chief Justice Marshall wote in Cohens v. Virginia, 19
U.S. (6 Wweat) 264, 399, 5 L.Ed. 257 (1821):

It is a maxi mnot to be disregarded, that general
expressions, in every opinion, are to be taken in
connection with the case in which those expressions are
used. If they go beyond the case, they nmay be
respected, but ought not to control the judgnent in a
subsequent suit when the very point is presented for
decision. The reason for this maxi mis obvious. The
guestion actually before the Court is investigated with
care, and considered in its full extent.



upward override.® Thus, t he state courts' al | eged
m sinterpretation of Al abama | aw gives rise to no ground on which
the wit mght issue.

B. Was Hays Afforded the Mninum Notice Required By the
Constitution That Death Was a Possi bl e Sent ence?

Petitioner's claimthat there was inadequate notice of the
possibility of an override nust |likewise fail; and Lankford v.
| daho, 500 U. S. 110, 111 S.C. 1723, 114 L.Ed.2d 173 (1991), is not
to the contrary. In Lankford, the Supreme Court held the
petitioner was afforded inadequate notice where the prosecution
stated, in response to a question fromthe trial judge, that the
state woul d not seek the death penalty. The trial judge there had
never announced before the sentencing hearing that death was a

possi bl e sentence. Here, however, the defendant got two days'

®After discounting the Beck dictum Al abama's Suprene Court
per suasi vel y expl ai ned why upward override is permtted. First,
the court explained that the quoted | anguage coul d be squared
with Beck 's holding—that ultimte sentencing authority lay with
the judge—enly by interpreting the quoted |anguage to nean that
if the jury cannot unani nously agree on death, the jury shal
recommend a sentence of life inprisonment. Ex parte Hays, 518
So.2d 768, 775 (Al a.1986).

Second, the court also explained why the 1975 Al abana
death penalty act explicitly allows the judge to override in
favor of life but not in favor of death. This seem ng
om ssion is because as initially drafted, the capital
sentencing statute sinply did not allowa jury to reconmend
[ife inprisonment without parole in the first place. Once
the Beck decision permtted juries to recommend |ife, judges
inpliedly becane permitted to override in favor of death.
See id. at 775-76.

As the district judge pointed out, there are other
i nstances when Al abanma | aw can nost plausibly be read to
afford the jury ultimte sentencing authority, but where
such is not the case (because the judge can override). The
i nstant circunstances present another one of those cases.
Thus, we decline to hold that erroneous application of state
law to the petitioner violated the Fourteenth Armendnent.



notice fromthe trial judge that he m ght override the jury. And,
t he prosecution here sought the death penalty fromthe begi nni ng of
trial, in contrast to Lankford. Because the prosecution's tack
gave Hays an incentive to build a case from the start for life
i nprisonnment rather than death, two days is sufficient notice.

C. D d the Al abama Sentencing Schenme Sufficiently Channel the
Di scretion of the Judge and Jury?

Hays argues further that the Al abama sentencing schene
dividing the responsibilities of jury and trial judge at the tine
he was sentenced was standardless and failed to accord due
deference to the jury's sentence recommendati on. The Suprene Court
rejected this argunment in Harris v. Al abam, --- US ----, 115
S.C. 1031, 130 L.Ed.2d 1004 (1995). In Harris, the court held
there is no constitutional requirenent that a judge assign any
m ni num degree of weight to a jury recomendation. The issue is
simply whether "the schene adequately channels the sentencer's
di scretion so as to prevent arbitrary results.” 1d. at ----, 115
S.CG. at 1035. Considering a sentencing schenme materially
identical to the one here, the Harris Court held there was adequate
channel i ng of discretion. Here, the trial judge was explicit about
his reasons for overriding the jury sentence, and he noted that he
considered the jury recommendation; there was therefore no
violation of Hays's right to due process.’

D. Dd the Trial Court's "Upward Override' Violate the Ban on Ex
Post Facto Laws?

"Hays concedes in his brief that this argument is foreclosed
by Harris but then goes on to make the argunent anyway,
apparently in an effort to preserve the issue for higher
appel l ate revi ew.



Petitioner next contends the Al abama Suprene Court's deci sion
in Ex parte Hays (holding application of the death penalty to be
proper) functions as an ex post facto law. As the district court
held, and as we have discussed earlier, however, the Al abam
Suprenme Court's decision clarified, rather than altered, the
meani ng of the Al abanma death penalty statute pursuant to which Hays
was sentenced. In view of this conclusion, no need exists to
address Petitioner's argument that the change in the |aw was
substantive, not procedural, under Dobbert v. Florida, 432 U S
282, 292-94, 97 S.Ct. 2290, 2298, 53 L.Ed.2d 344 (1977).

E. Dd the Mdtive For the Override Violate the Equal Protection
Cl ause?

Petitioner argues that the Al abama Suprene Court's nention of
the nunber of white defendants on death row in Al abama for the
killing of blacks (zero) indicates an intention to "bal ance the
books" by considering the petitioner's race in determning
sentence, in violation of his right to equal protection. But, this
mention was only part of an extended discussion of elenents
favoring the inposition of the death penalty. These elenents were
Hays's noral depravity, the shocking nature of the crinme, and the
inability to explain the jury's sentence. And, even if the Al abama
Suprene Court did ook at historical statistics, it mght just as
well not have been to "balance the books" but to find sone
notivation to explain the jury's failure to inpose the death
penal ty. That is, the Al abama Supreme Court was attributing a
racial nmotive to the jury's decision, rather than setting out a
racial notive for its own decision to reinstate the sentence

i nposed by the trial judge. See, e.g., Ex parte Hays, 518 So. 2d at



776-77 (noting that "[t]he jury's recomendation of Ilife
i mprisonnment in this case is unquestionably a bizarre result,” and
recalling that in previous cases "the death penalty had |ikely been
inposed in an arbitrary or capricious nmanner based upon racia
discrimnation"”). By setting out this historical background, the
Al abama court was nerely suggesting a possible reason for a
sentence that it would have reversed regardless of the jury's
under | yi ng net hodol ogy. Because Hays has failed to neet his burden
of showi ng a decision-naker acted with a discrimnatory purpose,
his equal protection argunent fails. MC eskey v. Kenp, 481 U.S.
279, 296-97, 107 S.C. 1756, 1769, 95 L.Ed.2d 262 (1987).

In conclusion, Petitioner's conviction did not violate
constitutional rights. The decision of the district court is

AFFI RVED. The petition for the wit of habeas corpus is DEN ED



