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| . FACTS AND PROCEDURAL BACKGROUND'

Walter MM I lian was convicted of the nurder of Ronda Morri son
and sentenced to death. He spent nearly six years on Al abama's
death row, including over a year before his trial. The Al abama
Court of Crimnal Appeals ultimtely overturned MMIlian's
convi ction because of the state's failure to disclose excul patory

and i npeachnment evidence. MMlIllian v. State, 616 So.2d 933 (Al a.

Crim App. 1993). The state then dism ssed the charges agai nst
McM I lian and comrenced a new i nvestigation.

Finally released after six years on death row, MMIIlian
brought a 8 1983 action against various officials involved in his
arrest, incarceration, and conviction. MMIlian alleges federal
constitutional clainms, as well as pendent state |aw clains.
McM I lian sued several defendants, including Thomas Tate, the
Sheriff of Mnroe County, Al abama, in both his individual and
official capacities, and Mnroe County itself. MM I lian seeks
damages from Sheriff Tate individually and from Mnroe County for
inter alia, <causing his pretrial detention on death row,
manuf act uring i ncul patory evi dence, and suppressi ng excul patory and

i peachnment evi dence. ?

! For a nore detailed recitation of the facts, see our opinion
in No. 95-6123, al so decided today.

2 Asuit against a public official in his official capacity
is, in all respects other than nane, treated as a suit against the
| ocal governnment entity he represents, assumng that the entity
receives notice and an opportunity to respond. Kentucky v. G aham
473 U.S. 159, 166, 105 S.Ct. 3099, 3105 (1985). W treat
McMIlian's clainms against Tate in his official capacity and the
cl ai rs agai nst Monroe County as stating the sanme clains because

(conti nued...)




MM Ilian's theory of county liability is that Sheriff Tate's
"edicts and acts may fairly be said to represent [the] officia
policy [of] . . . Mnroe County . . . in matters of crimna
investigation and |aw enforcenent.” (First Amended Conplaint ¢
53.) The district court granted Monroe County's notion to dism ss,

relying on our since-vacated decision in Swint v. Gty of Wadley,

Ala., 5 F.3d 1435 (11th G r. 1993), vacated sub nom Swint v.

Chanbers County Commin, 115 S. C. 1203 (1995), to hold that Monroe

County is not liable for Sheriff Tate's actions under § 1983
because sheriffs in Al abama are not final policymakers for their
counties in the area of |law enforcenent. In a later order, the
district court granted in part and denied in part various
defendants' notions for summary judgnent in their individual
capacities. Pursuant to 28 U. S.C. § 1292(b), we granted McM I Ilian

perm ssion to appeal the district court's interlocutory orders.

1. 1 SSUES ON APPEAL
We address two i ssues on this appeal: (1) whether a sheriff in
Al abama is a final policymaker for his or her county in the area of
| aw enforcenent; and (2) whether hearsay may be used to establish
the existence of a genuine issue of material fact to defeat a

notion for summary judgnent when it is not shown that the hearsay

(...continued)
MM Ilian contends that Sheriff Tate represents Mnroe County.
VWhether MM Ilian's contention is nmeritorious is at issue on this
appeal .



will be reducible to an adnmissible format trial.?

I11. DI SCUSSI ON

A. VWhether a Sheriff in Alabama is a Final County Policynmaker

1. Contentions of the Parties

MM Ilian contends that our decision in Swint is of no
precedenti al or persuasive val ue because the Suprenme Court granted
certiorari and then vacated our decision on jurisdictional grounds.
In any event, he contends, Sw nt was wongly decided. MM I 11 an

urges that this case is controlled by Penbaur v. City of

G ncinnati, 475 U.S. 469, 106 S. C. 1292 (1986), in which the
Suprenme Court affirmed the Sixth Grcuit's holding that an Chio
sheriff could establish county |aw enforcenent policy under
appropriate circunstances. According to MM IIlian, the relevant
facts here are the sane as in Penbaur: in Al abama, the sheriff is
el ected by the county's voters, is funded by the county treasury,
and is the chief law enforcenent officer within the county.
McM I lian argues that our decision holding that Al abama sheriffs

are final county policymakers in the area of jail admnistration,

! MMIlian raises two other issues on this appeal. First, he
contends that the district court erroneously required himto prove
violence or torture on his claimthat the state coerced w tnesses
to give false testinony. W do not read the district court's
opinion to inpose such a requirenent on McM I 1|ian.

Second, MM Ilian contends that the district court erred in
granting partial summary judgnment on certain of his clainms. The
district court evaluated MMIlian's allegations incident by
i ncident and determ ned whether a genuine issue of material fact
exists as to each incident. MM Ilian's contention that the
district court erred in evaluating the evidence this way is
meritless. See 11th CGr. R 36-1
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see Parker v. WIllianms, 862 F.2d 1471 (11th Gr. 1989), also

conpel s a holding that Al abama sheriffs are final policymkers in
the area of |aw enforcenent.

Monroe County contends that Swint correctly held that Al abama
sheriffs are not county policymakers in the area of | aw enforcenent
because, under state | aw, Al abama counties have no | aw enf or cenent
authority. In addition, according to the county, holding it liable
for the actions of a sheriff would be contrary to the Suprene

Court's reasoning in Mmnell in tw respects. Mpnell v. New York

City Dept. of Social Services, 436 U.S. 658, 98 S. Ct. 2018 (1978).

First, because counties have no control over sheriffs, allow ng
county liability for a sheriff's actions would ignore Mpnell's
conception of nunicipalities as corporations and substitute a
conception of nmunicipalities as nere units of geography. Second,
hol di ng the county liable for a sheriff's actions would i npose even
broader liability than the respondeat superior liability rejected
in Mnell. Finally, Monroe County argues that cases from our
circuit, as well as the better reasoned cases fromother circuits,
require a "functional" analysis |ooking to whether the county has
control over the sheriff or has other power in the area of the

sheriff's actions.

2. County Liability for Acts of Final Policymakers
A nmunicipality, county, or other | ocal governnent entity is a
"person” that my be sued under 8 1983 for constitutional

vi ol ati ons caused by policies or custons nade by its | awrakers or



by "those whose edicts or acts may fairly be said to represent
official policy." Monell, 436 U S. at 694, 98 S. C. at 2037-38.
A municipality may be held Iiable for a single act or decision of
a muni ci pal official with final policymaking authority in the area

of the act or decision. Jett v. Dallas |ndependent School

District, 491 U. S. 701, 737, 109 S. C. 2702, 2724 (1989); Cty of
St. Louis v. Praprotnik, 485 U S 112, 123, 108 S. Ct. 915, 924

(1988) (plurality opinion); Penbaur, 475 U.S. at 480, 106 S. . at
1298. A municipality may not be held liable, however, solely
because it enploys a tortfeasor, that is, under a r espondeat
superior theory. Mnell, 436 U S. at 691, 98 S. . at 2036. The
line between actions enbodying official policy--which support

muni ci pal liability--and independent acti ons of muni ci pal enpl oyees

and agents--which do not support nunicipal liability--has proven
el usi ve.
The Suprene Court has provided Ilimted guidance for

determ ni ng whether an official has final policymaking authority
with respect to a particular action. In the Court's earliest
attenpts to establish the contours of nunicipal liability, a
majority of the Court was unable to agree on the appropriate

approach to final policymaker status. See Penbaur, 475 U.S. 469,

106 S. C. 1292; Praprotnik, 108 S. . 915. In Jett, though,

Justice O Connor's approach in Praprotnik garnered the support of

amjority of the Court. See Jett, 491 U.S. at 737, 109 S. Ct. at
2723-24. W draw from Justice O Connor's opinion, as adopted in

Jett, several principles to guide our decision.



Most inportant is the principle that state |aw determ nes
whet her a particular official has final policymaking authority.
Praprotnik, 485 U S. at 123, 108 S. . at 924. W nust look to
state and | ocal positive law, as well as custom and usage having
the force of |aw. Id. at 124 n.1, 108 S. C. at 924 n.1.
| dentifying final policymakers may be a difficult task, but state
| aw al ways should direct us "to sonme official or body that has the
responsibility for making | aw or setting policy in any given area
of a | ocal governnment's business.” 1d. at 125, 108 S. C. at 925.
W may not assune that final policymaking authority lies in sone
entity other than that in which state |law places it. 1d. at 126,
108 S. C. at 925. To the contrary, we nust respect state and
| ocal law s allocation of policymaking authority. 1d. at 131, 108
S. C. at 928,

Two nore principles guide our inquiry. First, "the authority
t o make muni ci pal policy is necessarily the authority to nake final
policy." 1d. at 127, 108 S. C. at 926. Second, the alleged
pol i cymaker nust have final policymaking authority with respect to
the action all eged to have caused the particular constitutional or
statutory violation. 1d. at 123, 108 S. C. at 924; Jett, 491 U S
at 737, 109 S. . at 2724. An official or entity may be a final
pol i cymaker with respect to some actions but not others. See
Penbaur, 475 U S. at 483 n.12, 106 S. C. at 1300 n.12. Wth
respect to a particular action, nore than one official or body may
be a final policymaker; final policymaking authority may be shar ed.

Praprotnik, 485 U S. at 126, 108 S. . at 925.



3. Qur Holding in Sw nt
We have already addressed whether, in Al abama, sheriffs are
final policymakers for their counties in the area of |[|aw

enf or cenent. Swint v. Cty of Wadley, Ala., 5 F.3d 1435. I n

Swint, we held that sheriffs are not final policymakers for their
counties in the area of |aw enforcenent because counties have no
| aw enforcenent authority. 1d. at 1451. W agree with McMIIlian
t hat, because the Suprene Court held that we | acked jurisdictionin
Swint and vacated our decision, Swint is not binding precedent.
McM I lian argues further that the Suprene Court questioned our
holding on the nerits in Swint and that Swint is of no persuasive
val ue. Though we decline to draw any inference from the Suprene
Court's grant of certiorari, we have taken a fresh ook at Sw nt
and the issue before us.
W recognized in Swint that an official wth fina

pol i cymaki ng authority in a particular area of a nunicipality's

busi ness may subject the nmunicipality to 8 1983 liability through

her actions wthin that authority. Id. at 1450 (citations
omtted). InSwint, the plaintiff sought to hold Chanbers County,
Al abama, |iable for raids authorized by its sheriff. To determ ne

whet her the Chanbers County Sheriff possessed final policymaking
authority for Chanbers County in the area of |aw enforcenent, we

| ooked to Al abama | aw, as required by Jett and Praprotnik. [d. W

noted that a sheriff is a state rather than a county official under

Al abama | aw for purposes of inposing respondeat superior liability

on a county. 1d. (citing Parker v. Anerson, 519 So.2d 442 (Al a.



1987)). However, that fact was not dispositive. Id. (citing

Parker v. WIllianms, 862 F.2d at 1478).

The critical question under Al abama |aw, we enphasized, is
whet her an Al abama sheriff exercises county power wth final
aut hority when taking the challenged action. [d. (citing Parker

v. Wllians, 862 F.2d at 1478). CQur exam nation of Al abama | aw

reveal ed that Al abama counties have no | aw enforcenent authority.
Id. Al abama counties have only the authority granted them by the

| egislature. 1d. (citing Lockridge v. Etowah County Comm n, 460

So. 2d 1361, 1363 (Ala. Cv. App. 1984)). Al abama |aw assigns |aw
enforcement authority to sheriffs but not to counties. 1d. (citing
Al a. Code § 36-22-3(4) (1991)). Thus, we concluded that a sheriff
does not exercise county power when he engages in | aw enforcenent
activities and, therefore, is not a final policymaker for the
county in the area of |law enforcenent. 1d. at 1451. W continue
to believe that this is the correct analysis.

The Suprene Court has not addressed whether a nunicipality
nmust have power in an area to be held liable for an official's acts
in that area. Still, we think that such a requirenent inheres in
the Court's nunicipal liability analysis. As Justice O Connor

explained in Praprotnik, a nunicipal policymaker is the official

with final responsibility in any given area of a |ocal
government's business.” 485 U. S. at 125, 108 S. C. at 925. A
t hreshold question, therefore, is whether the official is going
about the |local governnment's business. |If the official's actions

do not fall within an area of the | ocal governnent's business, then



the official's actions are not acts of the | ocal governnent. That
Swint properly asked this threshold question is confirmed by our

precedent, as well as cases fromother circuits. See Owens V.

Fulton County, 877 F.2d 947, 950 (11th G r. 1989) (asking whether

di strict attorney was exerci sing county or state authority); Parker

v. Wlliams , 862 F.2d at 1478 (asking whether sheriff was

i npl enmenting county's or state's duty); Fam lias Unidas v. Briscoe,

619 F.2d 391, 404 (5th Gr. 1980) (asking whether county judge was

exerci sing county or state authority). Accord, e.q., Eggar v. Gty

of Livingston, 40 F.3d 312, 314 (9th Cr. 1994) (asking whether

judge's acts were performed under nunicipality's or state's

authority), cert. denied, 115 S. C. 2566 (1995); Dotson V.

Chester, 937 F.2d 920, 924 (4th Cr. 1991) (asking whether sheriff

wi el ds county or state authority) (citing Omens and Parker); Baez

V. Hennessy, 853 F.2d 73, 77 (2nd Cr. 1988) (asking whether

district attorney represents county or state), cert. denied, 488

U S 1014, 109 S. . 805 (1989); Soderbeck v. Burnett County,

Wsconsin, 821 F.2d 446, 451-52 (7th Cr. 1987) (Soderbeck 11)

(aski ng whet her sheriff acts on behalf of county or state).
McM I 1lian contends that, even if Swint's anal ytical framework
is sound, Swint nevertheless was wongly decided. He questions
Swint's conclusion that Alabama sheriffs do not exercise
pol i cymaking authority for the county in the area of |aw
enf or cenment . He argues that, since their decisions are
unrevi ewabl e, sheriffs nust set policy for sone entity. |If Sw nt

is correct that they do not set county policy, he reasons, then the

10



only alternative is that they set state |aw enforcenent policy.
According to McM I lian, though, sheriffs sinply cannot set state
| aw enforcenent policy. Thus, they nust set county policy.

We are unpersuaded by this argunent. W need not, and do not,
deci de whether sheriffs are state policymakers to hold that they
are not county policymakers. But, to respond to MMIlian's
argunent, we note that state law could mneke sheriffs final
pol i cymakers for the state, notw thstanding that they are el ected
by county voters and have county-w de jurisdiction. MMIlian's
argunents to the contrary involve the power to "set policy” in a
generic sense. "Policymaker" in 8 1983 jurisprudence, however, is
atermof art that refers to the official or body that speaks with
final authority with respect to a particul ar governnental decision
or action. Jett, 491 U. S. at 737, 109 S. C&. at 2724.

Using "policy" generically, McMIlian nmay be correct that,
under principles of representative governnent, an official elected
| ocally should not set statewi de "policy.” And he may be correct
that, generically speaking, "policy" of a state connotes a single
policy rather than one state "policy" per county. But when
"policy" is understood as a 8§ 1983 law term of art, we see no
reason why a county sheriff may not be a final policymaker for the
state in the area of |aw enforcenent insofar as state |aw assigns
sheriffs unrevi ewabl e state | aw enforcenent power.

MM Ilian insists that state policy cannot be different in
each county. That different entities may share final policynmaking

authority, Praprotnik, 485 U. S. at 126, 108 S. . at 925, however,

11



presunes that one policymaker's actions may subject a nunicipality
to liability even if another policymaker has a different policy.
Thus, we see no anomaly in having different state policymakers in
different counties. Such a situation would be no different than if
each of a city's police precinct conmmanders had unreviewabl e
authority over how arrestees were processed. Each comander m ght
have a different processing policy, but that does not render a
commander's policy that of her precinct as opposed to that of the
city when the city is sued under 8 1983 for her unconstitutional
treat ment of arrestees.

McM I lian al so argues that Swint conflicts with precedent from
the Supreme Court and our circuit. We address those argunents

bel ow.

4. The Suprene Court's Decision in Penbaur

McM | Iian argues that the Suprene Court's decision in Penbaur
controls his case. Based on Chio law, the Sixth Grcuit held in
Penbaur that, in a proper case, a sheriff's acts nmay represent the

official policy of an Chio county. Penbaur v. Gty of G ncinnati,

746 F.2d at 341 (6th Gr. 1984). Though reversing on other
grounds, the Suprene Court did not question the Sixth Crcuit's
conclusion that a sheriff could be a county policymaker, 475 U.S.
at 484, 106 S. C. at 1301, explaining that the Suprenme Court
"generally accord[s] great deference to the interpretation and
application of state |aw by the courts of appeals.” 1d. at n.13,

106 S. C. at 1301 n.13 (citations omtted). MMIIlian contends

12



that the Supreme Court explicitly affirmed the Sixth Grcuit's
reasoning and holding and, therefore, that the Sixth Crcuit's
anal ysis controls here. W disagree.

We do not read the Suprene Court's decision as an affirmation
of the Sixth Grcuit's analysis of policymaker status. The Suprene
Court sinply deferred to the Sixth Circuit's conclusion that a
sheriff is a county policymaker because the question is one of
state law. The Court did not describe or discuss the state |aw
factors on which the Sixth CGrcuit based its conclusion, nor did it
address any argunents about whether a sheriff is a county
pol i cymaker . I nstead, the Suprene Court's analysis and hol di ng
addressed whet her--assum ng policymaker status--a decision by a
muni ci pal policymaker on a single occasion may subject a
municipality to 8 1983 liability. 1d. at 471, 106 S. C. at 1294.
Thus, Penbaur does not control the issue presented here.

Even if we were to read the Suprene Court's Penbaur opinion as
inplicitly approving the Sixth Grcuit's policymaker analysis, it
woul d not followthat an Al abama sheriff is, like an Chio sheriff,
a policymaker for her county. State |aw determ nes whether a

particul ar official has final policymaking authority. Praprotnik,

485 U.S. at 123, 108 S. C. at 924. Onhio law determ ned the Sixth
Crcuit's conclusion. But Al abama | aw controls our concl usion.
McM I lian contends that the Ghio |aw factors relevant to the
Sixth Grcuit's decision are the sane in Alabama. |In both Chio and
Al abama, he argues, sheriffs are elected by the residents of their

counties; receive their salaries, expenses, offices, and supplies

13



from their counties; and serve as the chief |aw enforcenent
officers in their counties. According to McMIIlian, other aspects
of Alabama |aw are either not dispositive or irrelevant. That
Al abama | aw deens sheriffs state rather than county officials, he
argues, constitutes nerely a non-dispositive |abel. And, he
cont ends, whether Chio counties have any | aw enforcenent authority
under state law was irrelevant to the Sixth GCrcuit's analysis,
except to the extent that Chio counties financially support the
sheriff's | aw enforcenent apparat us.

W are unpersuaded by MMIllian's argunent that GChio and
Al abama | aw are the sane in all relevant respects. Wile we agree
that simlarities exist, there are differences. Under Al abama | aw,
but not under Chio law, a sheriff is a state officer according to

the state constitution. Parker v. Amerson, 519 So.2d at 442. The

Constitution of Al abama of 1901 provides that the state executive
departnment "shall consist of a governor, |ieutenant governor,
attorney-general, state auditor, secretary of state, state
treasurer, superintendent of education, conm ssioner of agriculture
and industries, and a sheriff for each county.” Ala. Const. art.
V, 8 112 (enphasi s added). The Al abama Supreme Court has hel d t hat
sheriffs are enpl oyees of the state, not their counties, and thus
that counties may not be held vicariously liable for sheriffs

actions. Hereford v. Jefferson County, 586 So.2d 209, 210 (Al a.

1991); Parker v. Anmerson, 519 So.2d at 442. See also Cofield v.

Randol ph County Conmi ssion, 844 F. Supp. 1499, 1502 (MD. Aa

1994) (dism ssing county from 8§ 1983 suit because, under Al abama

14



law, a county may not be held vicariously liable for sheriff's
actions). Mreover, as state executive officers, Al abama sheriffs
generally are protected by the state's sovereign inmunity under

Article |, 8 14, of the A abama Constitution. Hereford, 586 So.2d

at 210; Parker v. Anmerson, 519 So.2d at 442. Thus, sheriffs enjoy
a special status as state officers under Al abama | aw.
We recogni ze that a sheriff's designation as a state offici al

is not dispositive, Parker v. Wllianms, 862 F.2d at 1478, but such

a designation is relevant to whether a sheriff exercises state or

county power. See Soderbeck 11, 821 F.2d at 451-52; Soderbeck v.

Burnett County, Wsconsin, 752 F.2d 285, 292 (7th G r.) (Soderbeck

1) (finding provision of Wsconsin constitution prohibiting county
respondeat superior liability for sheriff's acts "powerfu

evi dence" that sheriff is not county policymaker), cert. denied,

471 U.S. 1117, 105 S. C. 2360 (1985). MMIlian would have us
di sregard Al abama's decision to make a sheriff a state official

characterizing it as nothing nore than a | abel.* Instead, we heed
the Suprenme Court's adnonition that federal courts respect the way

a state chooses to structure its governnment. See Praprotnik, 485

U S at 126, 108 S. C. at 925.
W also reject McMIlian's argunment that Penbaur shows that

whet her a county has | aw enforcenent power is irrelevant. Though

* W recogni ze that a state cannot insulate |ocal governments
from 8 1983 liability sinply by labelling local officials state
officials. Parker v. WIllians, 862 F.2d at 1479. We base our
deci sion not on a sheriff's "label”™ but on a county's lack of |aw
enforcement power, of which a sheriff's designation as a state
official is evidence.

15



the Sixth Grcuit did not cite an Ohio county's |aw enforcenent
authority as a factor in its decision, we are not convinced that
t he exi stence of county | aw enforcenment authority was irrelevant to
its decision. The Chio law cited by the Sixth Grcuit strongly
suggests that Ohio counties have | aw enforcenent responsibilities
beyond sinply providing sheriffs with funds. Ohio | aw provides
that "[i]n the execution of the duties required of him the sheriff
may call to his aid such persons or power of the county as is
necessary." OChio Rev. Code Ann. 8 311.07 (Baldwin 1982). It could
be that the Sixth Grcuit did not nention this factor because "it
is obvious that the Sheriff is a County official,"” Penbaur, 746
F.2d at 341, or sinply because the county did not argue that it had
no |law enforcenent power. In any event, regardless of its
rel evance to the Sixth Grcuit, we believe that the existence of
county | aw enforcenent power is a prerequisite to a finding that a

sheriff nmakes | aw enforcenment policy for a county.

5. Qur Holding in Parker v. WIllians

Relying on our decision in Parker v. WIllianms, MMIIlian

contends that Al abama counties have the sanme degree of power in the
area of |aw enforcenment that we have found sufficient for county
l[iability in the area of hiring and training jail personnel. In
Parker, we held that a sheriff exercised county power with fina
authority when hiring and training a jailer who raped an inmate.
862 F.2d at 1478. W determined that counties, not the state of

Al abarma, have the responsibility for running jails under Al abana

16



| aw, because "[i]n practice, Al abama counties and their sheriffs
mai ntain their county jails in partnership.” [d. at 1478-79.

I nherent in Parker's finding that counties and sheriffs
maintain jails "in partnership” was a finding that counties have
some duty or authority in the area of running county jails. Put
anot her way, only because Al abama |aw gives both counties and
sheriffs certain power with respect to running county jails could
it be said that a county's power in that area takes the formof a
partnership wth the sheriff. MM Ilian correctly notes that
Par ker does not require that a municipality act "in partnership"”
with a governnment official to beliable for the official's actions.
But McMIllian errs to the extent that he suggests that Parker
di savows any requirenent that a nunicipality possess power in a
particular area for an official's actions in that area to be
attributed to the nmunicipality. Parker holds that a county need
not directly control the sheriff to be held liable for the
sheriff's actions. 862 F.2d at 1480. It does not even suggest,
however, that a county need not have power in an area for a sheriff
to be said to exercise county power in that area.

McM | lian contends that Monroe County possesses the degree of

| aw enforcenent power required by Parker. Parker |isted severa

features of Al abama | aw denonstrating that, in practice, counties
share authority for running jails with sheriffs. Parker, 862 F.2d

at 1479. C. Strickler v. Waters, 989 F.2d 1375, 1390 (4th Cr.)

(state law requiring city to fund jail and keep it in good order

not enough to render <city liable for sheriff's actions in

17



adm nistering jail), «cert. denied, 114 S Q. 393 (1993).

MM Ilian seizes on certain of these features to argue that
counti es have the requisite power in the area of | aw enforcenent as
well. MMlIllian is correct that certain features of Al abama |aw
with respect to jail maintenance, primarily those relating to
county funding of the sheriff's operations, also obtain wth
respect to law enforcenent. But McMIlian's anal ogy fails because
i nportant aspects of Al abama | aw evincing county power in the jail
mai nt enance area find no parallel in the |law enforcenment area.

As Parker notes, for exanple, in the area of jail naintenance,
t he county comm ssion i s described by state | aw as the "body havi ng
control over the jail," to which the state board of corrections
must submt certain jail inspection reports. 862 F.2d at 1479
(citing Ala. Code 8§ 14-6-81). Though not cited in Parker, other
provi si ons of the Al abama Code further denonstrate county authority
over jails. For instance, the chairman of the county comm ssion
has the power to inspect jails weekly and report the results to the
grand jury. Ala. Code 8§ 11-12-22. In contrast, Alabama |aw
allocates to counties no simlar powers in the area of |[|aw
enforcement. County involvenent is limted: county voters elect
the sheriff and the county funds her operations.® Thus, it cannot

be said that sheriffs and counties hold power in partnership as in

> MMIllian seens to suggest that the provision requiring

sheriffs to performcertain actions in their respective counties,
Al a. Code 8§ 36-22-3(4), amounts to a grant of | aw enforcenent power
to counties. It is true that state law limts a sheriff's
jurisdiction to her county. But such a geographical limtation on
the sheriff's power is fundanentally different froma grant of |aw
enforcenment power to the county itself.
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Parker, or that counties otherw se possess the degree of |aw
enforcement authority necessary to say that a sheriff exercises

county power in that area. But see Turner v. Upton County, 915

F.2d 133, 136 (5th Gr. 1990) (holding that sheriff is county
policymaker in area of |aw enforcenment by virtue of election by

county voters), cert. denied, 498 U S 1069, 111 S. C. 788

(1991).°

Qur conclusion that, under Al abanma | aw, | aw enforcenent is an
exerci se of state power, whereas jail maintenance i s an exerci se of
county power, accords with our other precedent. MMIIlian argues

that Lucas v. O lLloughlin, 831 F.2d 232 (1ith Cr. 1987), cert.

denied, 485 U.S. 1035, 108 S. Ct. 1595 (1988), and the two Fifth
Circuit cases upon which it relied denonstrate that a sheriff is a
county policymaker in the area of |aw enforcenent. He contends
that the factors we relied on to hold that a Florida sheriff's
term nation of a deputy was an act of the county, id. at 235, are
the sane under Al abama |aw. the sheriff is elected by the county,
carries out his duties within the county, is funded by the county,
and has absolute authority over the subject matter. He concedes

two differences between Lucas and his case. Lucas i nvol ved

® W note that the Fifth Circuit seens to view an officer's
el ection by county voters as a significant, if not dispositive,
factor in holding counties liable for the officer's actions under
§ 1983. E.qg., id.; Crane v. State of Texas, 766 F.2d 193, 195 (5th
Cr.), cert. denied, 474 U S. 1020, 106 S. . 570 (1985). But see
Keathley v. Vitale, 866 F. Supp. 272, 276 (E.D. Va. 1994) (holding
that election is not sufficient basis to attribute sheriff's acts
to city). As we have explained, we do not view a sheriff's
el ection by county voters as dispositive, particularly when ot her
factors denonstrate that a sheriff is not exercising county power.
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appoi ntment and control of deputies, while he challenges |aw
enforcement activities; and sheriffs in Al abanma are state officers,
while sheriffs in Florida are county officers. Nevert hel ess,
McM I Iian argues that these differences are not dispositive. Once
again, we disagree. We have already explained that an Al abama
sheriff's designation as a state official is relevant to whether
she exercises county |aw enforcenent power; we shall not bel abor
t hat point.

We al so disagree with McMIlian's argunent that the type of
action challenged nmakes no difference. He contends that because
Sheriff Tate has absolute authority over |aw enforcenent, just as
the sheriff in Lucas had absol ute authority over the term nation of
hi s deputy, Sheriff Tate nust be a final policynmaker for the county
in the area of |aw enforcenment. This argunent fails for at |east
two reasons. First, that an official has absolute authority over
an area shows only that she is a final policymaker in the area; it
says not hing about whose authority she exercises in that area
i.e., whether she is a final policynmaker for the county or the

state. Keathley v. Vitale, 866 F. Supp. at 275. Second, whether

the action challenged involves termnation of an enployee or
traditional |law enforcenment activity is critical to whether a
sheri ff exercises county or state authority. Lucas bears this out.

In holding that the Florida sheriff acted as a county
pol i cymaker, Lucas relied on the distinction between an official's
| ocal power in admnistrative matters and her state power in other

matters. W quoted two Fifth Circuit cases drawi ng the di stinction
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between | ocal duties and state duti es. Lucas, 831 F.2d at 235.

Fam lias Unidas distinguished between a Texas county judge's

traditional role in the adm nistration of county governnment and his

role ininplementing a state statute. Famlias Unidas, 619 F. 2d at

404. In that case, the Fifth Grcuit held that the judge's role in
i npl enenting a state statute, "nuch like that of a county sheriff
in enforcing a state law," effectuated state policy. Id. Van
ot eghem simlarly distinguished between a county treasurer's
"effectuation of the policy of the State of Texas [and]

di scretionary local duties in the admnistration of county
governnent,"” holding that the treasurer's "decisions regarding
termnation of [an enployee] fall on the I ocal not the state side
of his duty: he was about the business of county governnment . . ."

Van Ooteghem v. Gay, 774 F.2d 1332, 1337 (5th Cr. 1985). I'n

Lucas, we determ ned that the same principle applied to the Florida
sheriff's termnation of a deputy; thus, the sheriff was about the
busi ness of county governnment, rendering the county liable for his
actions under 8 1983. Lucas, 831 F.2d at 235.

Qur hol ding here that Sheriff Tate is not a final policymaker
for Monroe County in the area of |aw enforcenent, because Mnroe
County has no | aw enforcenent authority, really is just another way
of saying that when Sheriff Tate engages in |aw enforcenent he is
not about the business of county governnment. The sheriff inLucas,
in contrast, was about the business of county government in
termnating a deputy. And the sheriff in Par ker was about the

busi ness of county governnent when negligently hiring the jailer.
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The county and sheriff maintain county jails in partnership, and
hiring a jailer falls on the local, admnistrative side of the
sheriff's duties.

We drew this distinction between | ocal, adm nistrative duties

and state duties in our post-Parker decision in Osvens v. Fulton

County, 877 F.2d 947. In Omens, we held that a Georgia district
attorney acts for, and exercises the power of, the state rather
than the county when naking prosecutorial decisions. 877 F.2d at
951, 52. CGting Parker, we noted that an official sinultaneously
may exercise county authority over sone matters and state authority
over others. 1d. at 952 (citing Parker, 862 F.2d at 1479). W
found that a Georgia district attorney's relationship to the county
i nvolves nerely budgetary and administrative matters. Id. See

also Parker, 862 F.2d at 1478 ("The relationship between [the

sheriff] and the county . . . is central to the evaluation of
whet her the county can be liable for [his] actions.”) Thus, we
determned, a district attorney's acts with respect to budgetary
and adm ni strative matters--such as term nati ng an enpl oyee- - may be
exerci ses of county authority. But we held that the prosecution of
state offenses is an exercise of state authority. Owmens, 877 F.2d

at 952.

B. VWhet her Hearsay May Be Used to Defeat Summary Judgnent

I n Count Three of his conplaint, McMIlian alleges that three
officials--Sheriff Tate, Larry Ilkner, an investigator in the

prosecutor's office, and Sinon Benson, an Al abama Bureau of
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| nvestigati on agent--coerced prosecution wtnesses into giving
false testimony at McMIlian's trial and thus know ngly used
perjured testinony. The district court granted partial sumrary
judgment to Tate, |kner, and Benson on McMIlian's claimthat they
coerced Bill Hooks and Joe Hi ghtower into testifying falsely,
hol ding that McM I lian had failed to present sufficient evidence to
rai se a genuine issue of material fact as to whether Tate, |kner,
and Benson coerced Hooks and Hi ghtower or know ngly used their
perjured testinony. The district court held that MM Ilian could
not create a genuine issue for trial with Hooks and Hi ghtower's
hearsay statements to Al abama Bureau of Investigation agents
because the statements would be inadm ssible at trial. In the
hearsay statements, Hooks and H ghtower say that they were
pressured to perjure thensel ves; now they say in sworn affidavits
that they were not coerced and testified truthfully at trial.

McM I lian contends that the district court erred in refusing
to consider the hearsay evidence on summary judgnent. He contends
that the Supreme Court's decision in Celotex and our decisions in

Church of Scientology and Ofshore Aviation permt the use of

hearsay to defeat a notion for summary judgnent. Celotex Corp. v.

Catrett, 477 US 317, 106 S. C. 2548 (1986); Church of
Scientology v. City of Cearwater, 2 F.3d 1514 (11th Gr. 1993),

cert. denied, 115 S. C. 54 (1994); Ofshore Aviation v. Transcon

Lines, Inc., 831 F.2d 1013 (11th GCr. 1987). Tate, Ikner, and

Benson contend that the district court properly refused to consi der

t he hearsay. Tate contends that McMIlian m sreads Cel ot ex.
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We do not read Celotex to permt McMIlian to defeat summary
judgment with the type of hearsay evidence offered in this case.
In Celotex, the Suprene Court said:

We do not nean that the nonnoving party nust
produce evidence in a form that would be
adm ssible at trial in order to avoid summary
judgment. Oobviously, Rule 56 does not require
the nonnoving party to depose her own
W t nesses. Rule 56(e) permts a proper
summary judgnent notion to be opposed by any
of the kinds of evidentiary materials listed
in Rule 56(c), except the nere pleadings
thensel ves, and it is fromthis list that one
woul d normal |y expect the nonnoving party to
make the showi ng to which we have referred.

477 U.S. at 324, 106 S. C. at 2553. W read this statenent as
sinply allowi ng otherw se adm ssible evidence to be submtted in
i nadm ssi ble format the summary judgnent stage, though at trial it

must be submtted in admssible form See Ofshore Aviation, 831

F.2d at 1017 (Ednondson, J., concurring).

MM Ilian does not <contend that Hooks and Hightower's
statenments are adm ssible for their truth, that is, as substantive
evi dence that they were coerced into testifying falsely. Nor does
MM Ilian contend that the content of the statements wll be
reduced to adm ssible format trial. He contends that Hooks and
H ght ower m ght change their sworn affidavit testinony and admt to
bei ng coerced, but a suggestion that adm ssible evidence m ght be
found in the future is not enough to defeat a notion for summary
j udgnent . MM I lian alternatively contends that he can use the
statenments to inpeach Hooks and Hightower if they testify,
consistently with their affidavits, that they were not coerced and
did not testify falsely at McMIlian's crimnal trial. Wile the
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statenents may be adm ssible for that purpose, the district court
correctly noted that such inpeachnent evidence is not substantive
evidence of the truth of the statenents alleging coercion. Such
potential inpeachnment evidence, therefore, may not be used to
create a genuine issue of material fact for trial. Because Hooks
and Hightower's statenents will be adm ssible at trial only as
i npeachnent evi dence, the statenments do not create a genui ne i ssue
of fact for trial.’

Nei t her Church of Sci entol ogy nor O fshore Avi ati on hol ds t hat

i nadm ssi bl e hearsay nmay be used to defeat summary judgnent when
the hearsay will not be available in adm ssible format trial. 1In

Church of Scientology, we held that the district court should have

consi der ed newspaper articles offered as evidence that Cl earwater's
city commssion conducted its legislative process wth the
intention of singling out the Church of Scientology for burdensone
regulation. 2 F.3d at 1530-31. There was no argunent that the
events recounted in articles could not be proven with adm ssible
evidence at trial, and we expressed no opinion as to whether the
articles thensel ves would be adm ssible at trial. [d. at 1530-31
& n.11. Indeed, there was every indication that wi tnesses woul d be
able to testify at trial from their personal know edge of the
events recounted in the articles. Here, in contrast, McMIIlian

points to no witness with personal know edge who will testify at

" MM llian also argues that there is other evidence that

creates a genuine issue of fact for trial as to whether Tate,
| kner, and Benson coerced Hooks and Hightower into testifying
falsely. W agree with the district court that the evidence is
insufficient to raise a genuine issue for trial.
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trial that Hooks and H ghtower were coerced into testifying
fal sely.

In O fshore Aviation, we held that the district court should

have considered a letter offered in opposition to a notion for
sunmary judgnent. 831 F.2d at 1015. The party noving for summary
judgment argued for the first tinme on appeal that the letter was
i nadm ssi bl e hearsay. Id. We held that the objection to the
letter's admssibility was untinmely and that the district court
shoul d have considered the letter inits summary judgnment deci sion.
Id. at 1016. W also noted that the fact that the letter itself
woul d be inadm ssible at trial did "not undercut the existence of
any material facts the letter may [have] put into question.” I1d.
at 1015. Though we agree with McMIlian that this and certain
ot her language in our opinion suggests that inadm ssible hearsay
may be used to defeat sunmary judgnent, we do not read O fshore
Avi ation to hold that inadm ssi bl e hearsay nay be used even when it
cannot be reduced to adm ssible evidence at trial. There was no

indication in Ofshore Aviation that the letter could not be

reduced to adm ssible evidence at trial. Indeed, that the letter
at i ssue was based on the witer's personal know edge, id. at 1016,
i ndicates that there was no inpedinent to the witer testifying at

trial as to the facts described in the letter.

| V. CONCLUSI ON
For the foregoing reasons, we affirm the district court's

j udgnent .
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AFFI RVED.
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