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The CI TY OF MONTGOVERY, ALABAMA, a mnunici pal corporation, Frank
F. Bertarelli, B.H Davis, Jerone M Woten, Mchael G Jones, et
al ., Defendants- Appel | ees.

Jan. 30, 1997.

Ap
District of Al abama. (No. CV-92-A-1340-N), W Harold Al britton,

peal from the United States District Court for the Mddle
S
|, Judge.

Bef ore EDMONDSON, Circuit Judge, FAY, Senior Circuit Judge, and
ALDRI CH, Senior District Judge.

EDMONDSON, Circuit Judge:

Plaintiff appeals the district court's grant of summary
j udgment for Defendants on his Section 1983 and state | aw mal i ci ous
prosecution cl ai ns based on al | eged Fourth Arendnent viol ati ons and
on the resulting crimnal convictions. We affirm the district
court's ruling on the constitutional validity of the two stop and
searches at issue but vacate its ruling on allegations that one of
t he Def endants—ontrary to the Constituti on—pl anted evi dence.

l.

This action arises fromtwo stop and searches that resulted in
police finding cocaine and, later, in convictions of Plaintiff for
drug charges. After an investigation into corruption within the
pertinent narcotics unit, the governnent di sm ssed charges agai nst
Plaintiff; and he filed this action alleging a violation of his

constitutional rights and malicious prosecution.

"Honorable Ann Aldrich, Senior U.S. District Judge for the
Northern District of Chio, sitting by designation.



A. 19 May 1989

On 19 May 1989, Montgonery Police Departnment ("MPD') O ficers
Davis and Bertarelli stopped Plaintiff John Rley, Jr. while
Plaintiff was driving an autonobile they had under surveill ance.
After conducting a pat-down, Davis asked Plaintiff if he had a gun.
Plaintiff indicated that he had one in the car. Another officer
then retrieved a . 357 Magnumpi stol frominside Plaintiff's car and
found a cloth bag contai ning cocaine. As a consequence, Plaintiff
was | ater convicted on federal charges of possession of cocaine
with intent to distribute and of possession of a firearmduring a
drug transacti on.

According to Defendants, Bertarelli received an anonynous
phone call indicating that a young, black male nanmed Riley was
deal i ng cocai ne out of a beige, four-door Hyundai at the corner of
French and Decatur Streets and that he was arnmed with a .357
Magnum Bertarelli relayed the information to the other officers
present. Davis said that he had received simlar information from
a confidential informant. The Davis informant (hereinafter "M.
B')! had said that, while conducting a controlled buy for Davis, he
observed a man | eaving the drug house with cocai ne, comrenting on
its quality. M. B saw the man get into a Hyundai; M. B took
down the license nunber and gave it to Davis. Several officers
then went to the specified intersection and found a bei ge four-door
Hyundai with the |icense nunber M. B had given Davis. According

to Plaintiff, the police officers fabricated both of the tips.

The informant was identified as "N-766" in MPD records and
as "M. B" by the district court for purposes of the present
action.



B. 20 July 1989

On 20 July 1989, Oficers Jones and Woten passed Plaintiff
and another man in a car going the other way. Jones and Woten
turned their car around and began following Plaintiff. According
to Defendants, Woten had received a tip that Plaintiff was in a
blue and white Buick Electra 225 (the car Jones and Woten found
himdriving) and was transporting cocaine. Plaintiff says Woten
falsified the tip.

Though the officers were driving an unnmarked car, Plaintiff
recogni zed them According to Plaintiff, his passenger then told
him that the passenger had drugs in the car. Plaintiff sped up,
going approximately 60 mles an hour in a residential area.
Plaintiff kept speeding around the block until, according to him
all of the drugs had been thrown out of the car.

After stopping Plaintiff and his passenger, the officers
pl aced them against the car's trunk and conducted a pat-down.
Jones then conducted what he characterizes as a "qui ck gun sweep"
of the front seat area. After finding nothing, Jones went to | ook
for some of the objects thrown out of the car. At this point,
Wot en searched the car and clains to have found a bag of cocai ne
bet ween the door and the driver's seat. Plaintiff says that Woten
pl anted the cocaine. Based on the cocaine found in the car,
Plaintiff was charged, in federal court, with possession of cocai ne

and convicted of aiding and abetting after the fact.?

2Jones's search of the side of the road resulted in the
sei zure of cocai ne that had been thrown out of the car w ndow
Thi s evi dence, however, was not used in Plaintiff's crim nal
convi cti on.



C. Dism ssal of Charges Against Plaintiff

I n Decenber 1989, the MPD chief asked that the state begin an
investigation into the MPD Narcotics and Intelligence Unit. That
i nvestigation uncovered evidence of extensive abuse involving the
fund used to pay confidential informants for tips, including
falsifying the identity of informants. The investigation
di scovered that police officers had recorded informant noney as
being transferred to non-exi stent informants, presumably pocketing
t he noney thensel ves.

In August 1992, a nmmgistrate judge recommended granting
Plaintiff a newtrial on both of his earlier federal convictions.
The magi strate judge concluded for the 20 July search that, "[h]ad
the i nformation which this Court now possesses about Woten, i.e.,
that he routinely falsified records and may well have |ied about
the existence of a confidential informant, been presented to the
trial judge and jury, it is highly unlikely that the defendant
woul d have been convicted." (Recommendation, pp. 14-15.)° Later,
the district court granted the United States Attorney's notion to
di sm ss the indictnents.

D. Procedural History of this Case

Plaintiff filed the present conplaint against the four
officers involved in the two incidents (collectively "Police
Def endant s") al | egi ng, anong ot her things, violations of 42 U. S. C

8§ 1983 and mal i ci ous prosecution under Al abama law. Plaintiff also

*The mmgi strate judge reconmmended a new trial for Plaintiff
for the conviction arising out of the 19 May incident because
Woten had testified at that trial on Plaintiff's pattern of
i nvol venent with drugs.



named the City of Montgonery and t he conmander of the Narcotics and
Intelligence Unit, the police chief, and—+n an anended
conplaint—+the mayor, in both their official and i ndividual
capacities (collectively "City Defendants"”) under Section 1983
The district court dismssed Plaintiff's clains against Gty
Def endants in their individual capacities early in the litigation.

Later, the district court granted summary judgnment to all
Def endants on all counts, except the nmalicious prosecution claim
agai nst Woten based on Plaintiff's claimthat Woten planted the
cocai ne. The district court also entered judgnment pursuant to
Fed. R G v.P. 54(b), and Plaintiff appeal ed.

.

A warrantless weapons search of a suspect and his car,
pursuant to a limted detention, does not violate the Fourth
Amendnent if the police have reasonable articul able suspicion to
justify such alimted detention. Mchigan v. Long, 463 U S. 1032,
1049-52, 103 S.Ct. 3469, 3481-82, 77 L.Ed.2d 1201 (1983); Terry v.
Chio, 392 U.S. 1, 26-28, 88 S . Ct. 1868, 1883, 20 L.Ed.2d 889
(1968). A Terry stop can also be used to investigate those
suspected of being in the comm ssion of a crine. Adans V.
WIllianms, 407 U. S. 143, 145-49, 92 S. Ct. 1921, 1923-24, 32 L.Ed. 2d
612 (1972) (drugs and conceal ed weapon). Pursuant to aTerry stop,
the police are entitled to search the passenger conpartnment of the
det ai nee's vehicle for weapons. Mchigan v. Long, 463 U S. 1032,
1051-52, 103 S. Ct. 3469, 3482, 77 L.Ed.2d 1201 (1983).

As both of the encounters here were, at the pertinent tine,

limted detentions, the rel evant question i s whether the police had



"reasonabl e suspicion” in detaining Plaintiff. Plaintiff argues
that Terry stops, to be proper, nust follow chance encounters
bet ween the police and the suspect. Plaintiff has pointed us to no
authority, however, to support his unique view that there is such
a "chance encounter” requirenent; and we are aware of nothing to
support the idea. W thus look to the two stop and searches and
det erm ne whether the officers invol ved had "reasonabl e suspi ci on"
and whether the scope of the weapons searches attendant to the
st ops exceeded the perm ssible scope.
A. The 19 May Stop and Search

Plaintiff contends (1) that M. B's deposition establishes a
triable issue of material fact on whether Davis |ied about getting
atip and (2) that the tips, if given, were unreliable. As the
district court noted, however, Plaintiff presented no evidence to
contradict Bertarelli's testinony about his anonynous tip. About
the Davis tip, even assum ng we were to consider M. B s deposition

(which is not properly before us),*

any "conflicts in the evidence"
concern only mnor discrepancies in the details provided by Davis
and M. B-such as whether M. B knew the person to whom Plaintiff

was delivering cocai ne—and do not support a reasonable inference

‘Def endants have noved to strike those portions of
Plaintiff's brief which refer to evidence, including M. B's
deposition, that was submtted to the district court after it had
granted Defendants's notions for summary judgnent and,
accordingly, was stricken by the district court as untinely. W
grant Defendants' notion for those portions of Plaintiff's brief
which refer to "evidence" that is not in the record. See
Diversified Num smatics v. Gty of Olando, FI., 949 F.2d 382,
384 (11th G r.1991) ("[A]ppellants should not have referenced
material not in the record, and we will not consider any
non-record evi dence or argunents based upon non-record
evidence."); F.R A P. 28(a)(4) (statenments of fact nust refer to
record).



that Davis and M. B fabricated the entire story.

In addition, Plaintiff's theory of the incident is inherently
i ncredi ble and coul d not support reasonable inferences sufficient
to create an issue of fact. No evidence shows that the MPD had
contact with Plaintiff before the incident or had reason to go to
the pertinent location or to stop Plaintiff's car absent a tip.
Fromthis record, no reason exists to believe that, before 19 My,
any nmenber of the MPD Narcotics and Intelligence Unit even knew who
Plaintiff was.

As for the reliability of the tips, under Al abama v. Wite,
496 U.S. 325, 110 S.Ct. 2412, 110 L. Ed.2d 307 (1990), an anonynous
tip, corroborated by i ndependent police work, can be sufficient to
constitute reasonable articul able suspicion. In Wite, a police
officer received an anonynous tip that Vanessa Wite would be
| eaving a particular apartnment in a brown Plynouth station wagon
with a broken tail light and transporting cocaine, in a brown
attache case, to a particular notel. The officer and his partner
wat ched the | ocation and observed a brown Plynouth station wagon
with a broken tail light in the parking lot. Wite entered the
car, enpty-handed, and started to drive the nost direct route to
the notel before she was stopped by a patrol car. The Wiite Court
noted that "not every detail nmentioned by the tipster was verified,
such as the nane of the woman or the precise apartnent from which
she left.” ld. at 331, 110 S. . at 2416. The police did
however, confirmthat the woman left the particular building, got
into the described vehicle and drove in the nost direct route to

the nmotel. So, the Court held that, under the "totality of the



circunstances,” this anonynmous tip, partially corroborated by
i ndependent police work, was sufficient to constitute "reasonabl e
suspicion." |d.

In the present case, Bertarelli's anonynous tip, corroborated
both by a tip fromone of his partner's confidential informants
(M. B) and by independent police work, shows even greater indicia
of reliability and gave Bertarelli and Davis an even greater basis
for "reasonable suspicion.” The anonynous tipster indicated that
Plaintiff was transporting cocaine. After a 45-m nute stakeout of
t he exact | ocation provided by this informant, Plaintiff, a young,
bl ack mal e naned Ril ey, entered a vehicle matching the informant's
descri ption. Davis' confirmng tip also gave the exact |icense
pl ate nunber of the vehicle Plaintiff was driving. In the |light of
the totality of the circunstances, independent police work
corroborated both the anonynous tip Bertarelli received and the
confirmng tip fromDavis' informant and provi ded anple basis for
"reasonabl e suspicion."

B. The 20 July Stop and Search

D sregardi ng evidence of Woten's tip, the district court
found and concluded that the undisputed facts about the 20 July
encounter established reasonable suspicion in that (1) Plaintiff
accelerated well past the speed limt when he spotted the officers
and (2) the officers observed the passenger throwi ng itens out of
t he wi ndow and were aware of the recent arrest in which Plaintiff
had been found with cocai ne and a handgun.

Plaintiff argues that (1) the stop was "pretextual " and (2)

the second search of the car, by Woten, was inpermssible.



Plaintiff refers to the deposition of Woten (in which he states
that he and Jones woul d not have stopped Plaintiff but for the tip

Wot en received) and clains the officers decided to stop Plaintiff

well before they saw him speeding, that is, the stop was
pr et ext ual .
Mere surveillance or pursuit is no "seizure"; and the

relevant inquiry is whether, at the tinme the police pulled
Plaintiff over, the stop and search viol ated the Fourth Amendnent.
See Brower v. County of Inyo, 489 U. S. 593, 595-97, 109 S.Ct. 1378,
1381, 103 L.Ed.2d 628 (1989) ("Violation of the Fourth Amendnent
requires an intentional acquisition of physical control.").

In this circuit, we have historically held that the standard
for determining if a traffic stop was "pretextual” is whether "a
reasonable officer would have nmade the seizure in absence of
"illegitimate notivation." " See United States v. Smth, 799 F.2d
704, 708 (1986) (enmphasis in original). But, in Wiren v. United
States, --- US ----, 116 S.C. 1769, 135 L.Ed.2d 89 (1996), the
Suprenme Court rejected our former approach and held that the
constitutional "reasonabl eness" of a traffic stop is determ ned
irrespective of "intent," either of the individual officer
involved, id. at ---- - ----, 116 S .. at 1773-1774, or any
theoretical "reasonable officer"” (or, as the Court terned it,
"virtual subjectivity"). I1d. at ---- - ----, 116 S.C. at 1774-
1776. The only question is whether the suspect's behavior gave
rise to probable cause sufficient to justify the seizure. 1d. at
----, 116 S.C. at 1775 ("[T]he Fourth Amendnent's concern with

"reasonabl eness' allows certain actions to be taken in certain



circunstances, whatever the subjective intent.") (enphasis in
original).

In Waren, the Court held that the police had probabl e cause
to pull over the suspect where he violated the traffic laws in this
way':

When the police car executed a U-turn in order to head
back toward the truck, the Pathfinder turned suddenly to its
right, wthout signalling, and sped off at an "unreasonabl e"
speed. The police followed, and in a short while overtook the
rﬁgﬂiinder when it stopped behind other traffic at a red

ld. at ----, 116 S.C. at 1772. The present circunstance is nore
conpelling inthat (1) Plaintiff was al ready known to the police as
a drug dealer who had a history of carrying a gun and (2) his
passenger was throwi ng things (then thought to be, later shown to
be, drugs) out of the wi ndow of the car as they sped through a
resi dential nei ghborhood at approxinmately 60 mles an hour. See
also United States v. Strickland, 902 F.2d 937, 940 (11th G r. 1990)
("[A] police officer may stop a vehicle "[w]lhen there is

probabl e cause to believe that a driver is violating any one of a
mul ti tude of applicable traffic and equi pnent regul ations' relating
to the operation of notor vehicles.") (quoting Del aware v. Prouse,
440 U. S. 648, 655-57, 99 S. Ct. 1391, 1397, 59 L.Ed.2d 660 (1979)).

About Whoten's search, there can be no doubt that a weapon
coul d have been hi dden where Woten | ooked and seem ngly found not
a gun, but cocaine: between the door and the driver's seat. See
M chigan v. Long, 463 U. S. 1032, 1051-52, 103 S.Ct. 3469, 3482, 77
L. Ed. 2d 1201 (1983). That both Plaintiff and his passenger had

been renoved from the car and were in the officer's custody is

i nconsequenti al . | d. ("[I]f the suspect is not placed under



arrest, he will be permtted to reenter his autonobile, and he wll
t hen have access to any weapons inside.")® In addition, a vehicle
search pursuant to Mchigan v. Long is not constitutionally infirm
just because it involves a second officer conducting a second
search. See United States v. d eason, 25 F. 3d 605, 608 (8th Cir.)
(second weapons search by officer within permssible scope of
search incident to an investigative stop), cert. denied, --- U S
----, 115 S.Ct. 283, 130 L.Ed.2d 199 (1994).

As is noted above, the district court concluded that a
genui ne issue of fact exists about whether Woten actually found
the cocaine in the car; and, therefore, the district court denied
Woten's notion for summary judgnent on Plaintiff's state |aw
mal i ci ous prosecution clains. |If the jury were to find that Woten
planted the cocaine, this planting of false evidence could
constitute a violation of Plaintiff's rights under the Federa
Constitution and, accordingly, could give rise to liability under
Section 1983. See e.g. Napue v. Illinois, 360 U.S. 264, 268-70, 79
S.CG. 1173, 1177, 3 L.Ed.2d 1217 (1959) (due process right to fair
trial); Whiting v. Traylor, 85 F.3d 581, 585 (11th G r.1996)
(right to be free of unreasonabl e sei zures); Schneider v. Estelle,
552 F. 2d 593, 595 (5th Cir.1977) (due process right to fair trial).
It was well established in 1989 that fabricating incrimnating
evi dence viol ated constitutional rights. See, e.g., Schneider, 552

F.2d at 595 (police officer's manufacturing of evidence violates

®The officers had taken custody of both Plaintiff and his
passenger and were conducting a search pursuant to a valid Terry
stop. No one argues that Plaintiff and his passenger were under
arrest at the tinme Woten conducted his search.



due process right to fair trial regardless of prosecutor's
ignorance of the falsified evidence). Accordingly, Woten is
entitled to no imMmunity for such clains. Thus, to the extent that
the district court granted Woten sunmary judgnment on Plaintiff's
Section 1983 cl ainms based on the alleged planting of cocaine, the
district court was m staken. W vacate the judgnent on this point
for Wot en.
C. The Grant of Sunmary Judgnent to Gty Defendants

Though the district court's opinion largely speaks in terns
of qualified imunity, the district court did conclude, in its
summary judgnent order, that no constitutional violation—except
possibly for Woten's planting of evidence—eccurred at all as a
result of the two stop and searches.® The district court was
right.

Plaintiff has advanced no theory under which Cty Defendants
could be held liable for Woten's alleged planting of cocaine in
Plaintiff's car on 20 July. So, the district court correctly
granted summary judgnent to City Defendants. See Menuel v. City of
Atlanta, 25 F.3d 990, 997 (11th G r.1994) (dism ssing action

against municipality for lack of underlying constitutional

®For the 19 May incident, the district court held, at p. 57
of its Oder, that "the May 19, 1989 investigative stop is
constitutional under Wite, and the subsequent search was
constitutional under Mchigan v. Long, 463 U S. at 1032 [103
S.C. at 3469]." For the 20 July incident, the district court
found and concl uded that "Jones and Woten had probable cause to
stop Riley [Plaintiff] on July 20, 1989," (Order, p. 58) and that
"Jones did not violate Riley's constitutional rights in
conducting the search,” (Order, p. 59) and "Woten had probable
cause to search Riley's car on July 20, 1989." (Order, p. 59.)
We do not reach the question of probable cause for Woten's
search, but affirmthe conclusion that the search was | awf ul



viol ation).
D. Malicious Prosecution

The el enents of a malicious prosecution under Al abama | aw are
(1) institution or continuation of a judicial proceeding, (2) by or
at the instance of the defendant, (3) favorable termnation of
those proceedings, (4) malice, (5) lack of probable cause, (6)
injury or damage. Delchanps, Inc. v. Larry, 613 So.2d 1235, 1238
(Ala.1992). A grand jury indictnment is prima facie evidence of
pr obabl e cause whi ch can be overcone by showi ng that it was i nduced
by m sconduct. Lunpkin v. Cofield, 536 So.2d 62, 64 (Al a.1988).
G ven that reasonabl e suspicion existed for the two searches, the
district court correctly concluded that Plaintiff failed to present
evidence sufficient to create a triable issue of fact on
"m sconduct" for Bertarelli, Davis and Jones. So, the "lack of
probabl e cause"” elenent of the tort of malicious prosecution is
m ssi ng.

AFFI RVED in part, VACATED in part, and REMANDED.



