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Appeal from the United States District Court for the Northern
District of Alabama. (No. CV 94-N-475-S), Edwin L. Nel son, Judge.

Before CARNES, Circuit Judge, and FAY and G BSON', Senior Crcuit
Judges.

FAY, Senior Circuit Judge:

Sue Pritchard, an enployee of Southern Conpany Services
("SCSI") brought suit agai nst the conpany and two conpany officials
under the Americans with Disabilities Act ("ADA'), 42 US.C. 8§
12101, et seq., Section 504 of the Rehabilitation Act of 1973, 29
US C 8 794, and Title VIl of the Cvil R ghts Act of 1964, 42
US. C 8§ 2000e, et seq. The District Court granted sunmary
judgrment for the defendants on all counts. Pritchard appeal ed the
court's order of summary judgnent in regard to the conpany.
Because we find genuine issues of material fact, we reverse the
District Court's order of sunmary judgnent for the clains under the
ADA and the Rehabilitation Act. W affirmas to the Title VI
claim

| . BACKGROUND
Sue Pritchard was hired as an el ectrical engineer by SCSI in

1986, working nostly on nuclear facilities. In July 1990 she was

"Honorabl e John R G bson, Senior U.S. Circuit Judge for the
Eighth Grcuit, sitting by designation.



di agnosed as havi ng depression. This depression was exacer bat ed by
the stress involved with her work on nuclear projects. She
requested and received a transfer to the Quality Assurance
Departnment, but this work also involved nuclear energy and her
depression grew worse. In early 1992 she tendered her resignation
to her i medi ate supervisor, but he refused to accept it. Instead,
Pritchard was placed on paid disability | eave through Novenber of
1992, and then on unpaid disability |eave.

Pritchard's doctors treated her for depression and
dysautonom a during this period. Her synptons included profound
fatigue, suicidal thoughts, difficulty sleeping, difficulty
conmuni cat i ng, difficulty concentrating, and an irregular
heartbeat. She was placed on nedication, and by January of 1993
her doctor stated she could return to work, but not in the nuclear
field. Wor ki ng on nucl ear projects exacerbated her stress and
therefore her synptons. However, SCSI did not transfer her. The
conpany contends that all its engineers nust have the flexibility
to performnuclear-related work, and that it would have been her
responsibility to apply for any non-engi neering job. She contends
that certain engineering jobs require little or no nucl ear work,
and that she was told she woul d be considered for non-engi neering
jobs.' She was termnated on June 18, 1993.

Pritchard brought suit in early 1994. The District Court
granted summary judgnent for the defendants on all clains.

Pritchard appeal ed the order of summary judgnent for SCSI

"W recognize that this is a controversy that will have to
be resol ved by the factfinder.



1. STANDARD OF REVI EW

Summary judgnent is proper if the pleadings, depositions, and
affidavits showthat there is no genui ne i ssue of material fact and
that the noving party is entitled to judgnent as a matter of |aw
Cel otex Corporation v. Catrett, 477 U S. 317, 322, 106 S. Ct. 2548,
2552, 91 L.Ed.2d 265 (1986). The evidence nust be viewed in the
light nost favorable to the non-nobving party. Augusta Iron and
Steel Works, Inc. v. Enployers Insurance of Wausau, 835 F.2d 855,
856 (11th Cir.1988). W review any conclusions of law de novo
US. v. Thomas, 62 F.3d 1332, 1336 (11th Cr.1995), cert. deni ed,
--- US ----, 116 S.C. 1058, 134 L.Ed.2d 202 (1996).

[11. ANALYSI S
A. The Americans with Disabilities Act

In order to establish a prima facie case under the Anmericans
with Disabilities Act of 1990, 42 U S C § 12101, et seq.,
Pritchard nmust show that: 1) she has a disability, 2) she is a
qualified individual, and 3) she was discrim nated agai nst because
of the disability. See 42 U S.C. § 12132. Disability is defined
as:

A) a physical or nental inpairment that substantially limts
one or nore of the major life activities of such individual;

B) a record of such inpairnment; or

C) being regarded as having such an inpairnent.
42 U.S.C. 8§ 12102(2). Depression has been held to constitute a
mental inpairnent. See, e.g., Doe v. Region 134 Mental Health-
Ment al Ret ardati on Conmi ssion, 704 F.2d 1402, 1408 (5th Cir.1983).°

’Doe invol ved the Rehabilitation Act of 1973, 29 U.S.C. §
701 et seq., but Congress intended for courts to rely on



However, in order to constitute a disability under the ADA, the
i mpai rment (as suffered by the plaintiff in this particular case)?®
must substantially limt a myjor life activity.

Pritchard cl ai ns t hat her depression substantially |limted her
ability to function, sleep, concentrate, and comruni cate. The
District Court reasoned, however, that in order for Pritchard to
have been di scri m nated agai nst because of her disability, she had
t o have been di sabl ed when she was term nated, not at sone point in
the past. The court found that Pritchard was term nated i n June of
1993 and that she presented no evidence that her depression
affected any major life activity after Decenber of 1992. Her
doctors stated that she was unable to work in any capacity up to
Decenber of 1992, but SCSI did not termnate her during that
period. She was put on disability |eave.

By January of 1993 Pritchard was able to work i n a non-nucl ear
posi tion. The court found that her condition had inproved
substantially by then. Her doctor stated that she woul d be able to
performup to her normal |evel of excellence in any non-nuclear
j ob. Pritchard contends that she was qualified to work as an
El ectrical Designer (Substation), as a Senior Designer for SCSI
Fossi | /Hydro, as an Integrated Resource Pl anning Anal yst, and as a

Tel econmuni cati ons Engi neer. The job descriptions for each of

Rehabi litation Act cases when interpreting simlar |anguage in
the ADA. 29 CF.R 8§ 1630.2(g) and (m (App.).

* The determ nation of whether an individual has a
disability is not necessarily based on the nane or diagnosis of
t he i npai rnment the person has, but rather on the effect of that
inmpairment on the life of the individual.” 29 CF.R 8 1630.2(j)

(App.) .



these positions specifically demanded the ability to concentrate
and/ or communi cate effectively. The court ruled that:

if the plaintiff was, as she has asserted, qualified for

nunmerous positions, all which required the plaintiff to

possess the ability to effectively comunicate ... and
concentrate, it does not follow that the plaintiff was
si mul taneously substantially limted in those sane areas.

Li kewi se, the plaintiff has presented no evidence that her

ability to sleep or "function" was substantially limted at

the tinme she was term nated.
(footnotes omtted). Pritchard did present evidence suggesting
probl ens sleeping and functioning prior to Decenber 1992, but
according to the court:

such sleep pattern problens as well as a substantial

l[imtation on the ability to "function" would not be

consistent wwth the plaintiff's assertions, and those of her
doctors, that she was capable of regular enploynent in any
capacity other than one involving nucl ear work.

The court concluded that Pritchard's evidence as to
inmpairment at the tinme of her termnation only showed that she
could not work in the nuclear field. Pritchard contended that even
this alone would be sufficient to inmpair a mgjor life activity:
wor ki ng. In order for a condition to substantially limt the
ability towork, it nust "significantly restrict[ ] ... the ability
to performeither a class of jobs or a broad range of jobs in
various cl asses as conpared to the average person havi ng conparabl e
training, skills and abilities.” 29 CF.R 8 1630.2(j)(3)(l).

An i npai rment does not substantially limt the ability to work
nmerely because it prevents a person from performng "either a
particul ar specialized job or a narrow range of jobs.” 29 C.F.R
8§ 1630.2(j)(3) (App.). Nor does the "inability to perform a
single, particular job ... constitute a substantial limtation in

the major life activity of working." 29 CF.R 8 1630.2(j)(3)(1).



The District Court rul ed:

It is undisputed that the plaintiff's condition precludes her

fromworking as an engi neer in the nuclear field. However, by

[ her] own admi ssions, she is qualified and capabl e of working

as an engineer in the non-nuclear field, as well as in

nunmerous other jobs that exist at SCSI and el sewhere.

Accordi ngly, [her] inpairnment does not substantially limt the

major life activity of working.

The District Court recognized that depression is a "serious
and potentially tragic" illness, but also found that it exists in
degr ees. In this case, according to the court, the illness
prevents a trained el ectrical engineer fromworking in the nucl ear
field. The District Court held that such an i npairnment does not by
itself constitute a disability under the ADA.

W agree with the court's |egal conclusion: such an
i mpairment, by itself, does not constitute a disability under the
ADA. However, we find that there is a genuine issue of material
fact as to whether Pritchard suffered other synptons when she was
term nated and as to whether those synptons substantially limted
a mjor life activity.

Pritchard stated in an affidavit that she suffers from
depression and dysautonom a, that she continues to have such
conditions, and that they substantially limted her ability to
function at the time of her term nation. Her synptons included
profound fatigue, difficulty sleeping and conmuni cating, difficulty
concentrating, and experiencing suicidal thoughts. In her
deposition in June of 1994, Pritchard stated that she was stil
t aki ng nmedi cation for her conditions.

Dr. Sanuel Saxon stated in an affidavit that Pritchard's

synptons i ncl uded mar ked fatigue, | ack of energy, |ack of interest,



poor concentration, nenory problens, suicidal thoughts, depressed
affect, and irritability. Wrk in the nuclear field exacerbated
her stress and thus her synptonms. In his opinion, Pritchard was
able to return to work outside the nuclear field in January of
1993, but she was still experiencing physical and nmental synptons.

It is true that these statenents nmay be read to conflict with
Pritchard's contention that she was able to return to work in
January of 1993. However, taking the evidence in the |ight nost
favorable to Pritchard, it is possible that both are true: she
still suffered from these synptons and they limted major life
activities, but she was able to control themsufficiently with the
help of medication to performat work in the non-nuclear field.*
W think this evidence presents a case for a jury to determ ne
whet her she suffered fromthose synptons when she was term nat ed,
and whether those synptonms substantially limted a mgjor life
activity.

Mor eover, the ADA defines disability as:

A) a physical or nental inpairment that substantially limts
one or nore of the major life activities of such individual;

B) a record of such inpairnment; or

C) being regarded as having such an inpairnent.
42 U.S.C. § 12102(2). Pritchard was placed on paid disability
| eave through Novenber of 1992, and then on unpaid disability
| eave. This constitutes evidence that Pritchard had a record of

being inpaired and that SCSI regarded her as being inpaired.

“We think the evidence in the record could be read to
conclude that Pritchard is unable to work in the nuclear field
even with the hel p of nedication.



Again, this evidence creates genuine issues of material fact as to
whet her Pritchard was di sabl ed under the ADA.

O course, in order to prevail, Pritchard nust not only show
that she has a disability, but also that she was discrimnated
agai nst because of her disability ® and that she was a qualified
individual. See 42 U.S.C. 8§ 12132. The District Court did not
rule on these elenents inits sunmary judgnent order. W |eave the
i ssues open on remand.

B. The Rehabilitation Act of 1974
"The standards used to determ ne whether this section has
been violated ... shall be the standards applied under title | of
the Americans wth D sabilities Act of 1990 ..." 29 U S.C 8§
794(d). Thus if Pritchard may be found to be disabled under the
ADA, then she may be found to be di sabl ed under the Rehabilitation
Act .

The District Court did not deci de whether SCSI is governed by
the Rehabilitation Act as a recipient of federal assistance.
Because we find a genuine issue of material fact as to whether
Pritchard was di sabled, we nust vacate the judgnent on her claim
under the Rehabilitation Act. However, we do not decide whether
SCSI is a recipient of federal assistance, and we | eave that issue
open on renmand.

C. Title VII
For purposes of the Title VII claim the District Court

assuned that Pritchard had established a prima faci e case, but then

°The failure to provide reasonabl e accommodati ons, including
a transfer to a vacant position, constitutes discrimnation under
the ADA. 42 U . S.C § 12112.



hel d that SCSI "satisfied its burden of production by articulating
a legitimte nondi scrimnatory reason for discharge and presenting
evi dence in support thereof." SCSI presented evidence that: al
engi neers within the Engineering O ganization nust possess the
flexibility to accept nuclear related projects; engi neers are
subject to transfer according to the needs of the company; nmale
and female enployees who have refused transfers have been
termnated. In response, Pritchard s evidence nust be sufficient
to allow a reasonable factfinder to conclude that SCSI's
non-di scrimnatory reason for discharge is not believable. See
Howard v. BP O Co., 32 F.3d 520, 526 (11th Cir.1994).

Pritchard's deposition testinmony was the only evidence
Pritchard presented that conflicted with the nondiscrimnatory
reason for discharge. Specifically, she stated that: 1) she had
heard of a mal e enpl oyee naned Loren Secrist who was transferred to
a non-nucl ear position; 2) she did not know for certain why he was
transferred but she thought it was related to the stress of nucl ear
wor k; 3) she thought he was an engi neer, but she was not certain;
4) all of her information about M. Secrist cane fromconversations
with co-workers; and 5) she could not recall the nanes of any of
t he co-workers who had provided this information.

SCSI presented an affidavit from the Manager of Enployee
Rel ati ons and Safety, Carl Watts. He stated that: 1) it was his
under standi ng that SCSI enploynment policies required Engineering
Organi zati on enpl oyees to be able to work on nuclear projects; 2)
in his experience, these policies were followed; 3) his review of

SCSI personnel records revealed no instance in which an engi neer



had been permanently assigned to a position that did not require
the flexibility to work on nucl ear projects; 4) numerous engi neers
had been required to either accept nuclear work or be term nated;
and 5) Loren Secrist perforned nuclear related duties i mediately
prior to his termnation, and he was never transferred to a
non- nucl ear position in order to accommobdate any disability.

Ms. Pritchard's statenents in her deposition constitute
i nadm ssabl e hear say. It is true that inadm ssable hearsay may
sonmetinmes be considered by a court when ruling on a summary
judgnment notion. See Church of Scientology Flag Service Org., Inc.
v. Gty of Cearwater, 2 F.3d 1514, 1530 (11th Cr.1993), cert.
denied, --- US. ----, 115 S. . 54, 130 L.Ed.2d 13 (1994);
O fshore Aviation v. Transcon Lines, Inc., 831 F.2d 1013, 1015 & n.

1 (11th Cir.1987). However, Pritchard cannot use inadm ssable
hearsay to defeat sunmary judgnent when that hearsay will not be
reduci ble to adm ssible format trial. See McMIlian v. Johnson,

88 F.3d 1573 (11th Cir.1996). There is nothing to indicate that
Pritchard's statenents (which were based on the statenents of
unknown co-workers) wll lead to adm ssible evidence. On the
contrary, her statements were refuted by SCSI's evidence (the
affidavit of Carl Watts) which can be reduced to adm ssible format
trial (the testinony of Carl Watts). Thus Pritchard presented no
evi dence that can be reduced to adm ssible format trial and which
conflicts with SCSI's nondiscrinminatory reason for discharge.®

' V. CONCLUSI ON

®Pritchard's Title VII clai mwas based upon all egations of
gender discrimnation. This has nothing to do with whether SCS
coul d accommodate her disability if in fact she establishes one.



We conclude that the District Court erred when it granted SCS
summary judgnent under the ADA and the Rehabilitation Act. W
affirmthe summary judgnent as to the Title VII claim

AFFIRVED in part; REVERSED in part; and REMANDED for further

pr oceedi ngs.



