United States Court of Appeals,
El eventh Circuit.
No. 95-6271.
H S. GREGORY, G E. Benson, John C. Erber, Plaintiffs-Appellees,
V.
ELECTRO MECHANI CAL CORPCRATION, a Virginia corporation

El ectrical Equipnent, Inc., an Indiana corporation, Defendants-
Appel | ant s.

May 21, 1996
Appeal from the United States District Court for the Northern
District of Alabama. (No. CV 94-1-3081-S), Seybourn H. Lynne,
Judge.

Bef ore ANDERSON and COX, Gircuit Judges, and RONEY, Senior G rcuit
Judge.

RONEY, Senior Circuit Judge:

The issue in this case is the nmeaning of the words "arising
hereunder” in the context of an arbitration provision contained in
a |l arger agreenent.

Does that |anguage only require the arbitration of breach of
contract clains, as the district court found, or does it require
the arbitration of other disputes that originate out of or have a
connection wth that underlying agreenent?

We hol d that the agreement requires arbitration of all of the
clainms asserted in the conplaint in this case, and therefore
reverse the district court's decision restricting arbitration to
t he breach of contract clains.

This dispute involves the sale of mgjority stock by the
plaintiff shareholders, the purchase price being based on the
incone of the conpany for the five years follow ng the closing.

The damage claim is based on the activities of the buyer in



connection with the generation of that incone.

There is a detailed, 41-page Stock Purchase Agreenment wth
detail ed headings as set forth bel ow and seven Exhibits. ' The
agreenment includes the followng arbitration cl ause:

14.03 Arbitration. After the consunmation of the purchase of the
Shar es hereunder, any di spute between any of the Parties which
may ari se hereunder or under any agreenent referred to as an
exhibit herein, and which cannot be settled by nutual
agreenent will be referred to arbitration under the Rul es of
the Anerican Arbitration Association. The place of
arbitration will be Bristol, Virginia, or such other place as
the parties to the arbitration may ot herwi se agree upon. The
arbitration award will be final and binding upon the parties
to such arbitration and may be entered in any court having
jurisdiction. The expense of such arbitration will be shared
equally by the parties thereto unl ess otherw se specified in
the award. Each such party will pay the fees and expenses so
its own w tnesses and counsel.

'ARTI CLE | RECI TATI ONS
ARTI CLE 1| PURCHASE AND SALE OF SHARES
ARTI CLE 111 PURCHASE PRI CE AND PAYMENT OF CERTAI N DEBT
ARTI CLE |V SHAREHOLDERS' REPRESENTATI ONS AND WARRANTI ES
ARTI CLE V THE BUYER S REPRESENTATI ONS AND WARRANTI ES
ARTI CLE VI COVENANTS OF THE SHAREHOLDERS
ARTI CLE VI COVENANTS OF THE BUYER

ARTI CLE VI CONDI TI ONS PRECEDENT TO BUYER S
OBLI GATI ONS

ARTI CLE | X CONDI TI ONS PRECEDENT TO SHAREHOLDERS'
OBLI GATI ONS

ARTI CLE X CLCSI NG AND CLOSI NG DATE

ARTI CLE XI | NDEWNI FI CATI ON BY SHAREHOLDERS
ARTI CLE XI'I | NDEMNI FI CATI ON BY BUYER

ARTI CLE XI'I'| BROKERAGE

ARTI CLE XI'V M SCELLANEQUS



Not referenced by the parties is the foll ow ng paragraph that woul d
surely conme into play as to i ssues concerning prior negotiations,
om ssions, and representations:

1407. Final Witing. This witing and the docunents
incorporated herein is intended by the Parties as the final
and bi ndi ng expression of its contract and agreenent and is a
conpl ete and exclusive statenent of the ternms thereof, and
supercedes all prior negotiations, representations and
agreenents. No representations, understandi ngs or agreenents
have been made or relied upon in making of this Agreenent
ot her than those specifically set forth herein.

The plaintiffs argue that of the seven counts alleged in the
conplaint, six are for causes of action other than breach of
contract, variously phrased intort ternms such as fraud, fraudul ent
i nducenent, deceit, msrepresentation, conversion, breach of good
faith and fair dealing, and outrage. The issue is whether these
clainms fall within the scope of the arbitration agreenent.

The law is clear that tort clains and clains other than
breach of contract are not automatically excluded from a
contractual arbitration clause. M tsubishi Mtors v. Soler
Chrysler-Plymouth, 473 U S. 614, 105 S.C. 3346, 87 L.Ed.2d 444
(1985) (clainms arising under the Sherman Act held arbitrable);
Scherk v. Al berto-Cul ver Co., 417 U.S. 506, 94 S. Ct. 2449, 41 L. Ed.
270 (1974) (fraudulent representation of status of trademark sold
held arbitrable). \Whether a claimfalls within the scope of an
arbitration agreenent turns on the factual allegations in the
conplaint rather than the | egal causes of action asserted. Sweet
Dreans Unlimted, Inc. v. Dial-A-Mattress Int'l, Ltd., 1 F.3d 639,
643 (7th Cr.1993) ("a party my not avoid a contractua

arbitration clause nerely by casting its conplaint in tort.")

(citation omtted); Genesco, Inc. v. T. Kakiuchi & Co., Ltd., 815



F.2d 840, 846 (2d Cr.1987) ("If the allegations underlying the
clainms "touch matters' covered by the sal es agreenents, then those
clainms nust be arbitrated, whatever the legal |abels attached to
them").

Al t hough couched in various terns and theories of action
every claimin this conplaint targets the fact that the plaintiffs
did not receive the anount of noney that they thought they should
have for their stock and that the defendant buyer caused that | oss.

The structure of the conplaint and the allegations of fact
reflect that these clains all arose under the agreenent. There are
seven counts, and every count incorporates all of the facts all eged
in the count denom nated as a breach of contract claim Thus, the
conplaint itself says that the facts constituting defaults under
the contract are a critical part of the so-called tort clains. |If
the buyer had fully conplied with the contract, as interpreted by
the plaintiffs, there would be no tort clains.

The plaintiffs' own analysis of the clains reflects that these
clains all arose under the contract. Their brief summarizes the

claims made as set forth in the footnote below.? It is apparent

’(a) EMC woul d cause EEl to pay all debts that were properly
di scl osed on EEl's bal ance sheet; (b) EMC woul d inject
sufficient funds into and cause EEl to repay Plaintiff Gegory
for the personal |oans he had nade to EEl because EElI's financial
strength was insufficient for it to repay that indebtedness on a
fixed repaynment schedule; (c) EMC would operate EEl in the
utnost good faith and fairness in order to maximze EElI's profits
over the next five (5) years in order to share the nmaxi mum
profits possible with the selling sharehol ders whose paynent for
their stock was contingent upon the profits of EEl; (d) EMC
woul d not increase EElI's general corporate overhead costs by nore
than twenty percent (20% wthout thirty (30) days prior witten
notice to the selling shareholders so that the purchase price for
their stock which was based on profits to be earned by EEI over
the next five (5) years would not be diluted or |ost altogether



from reading these clains that the alleged m srepresentations
relate to what the EMC woul d do under the purchase contract. The
om ssions counts allege largely that EMCfailed to disclose that it
did not intend to conply with the contract. Al of these clains
depend upon EMC s failure to fulfill its perceived obligations in
connection with the sale of stock.

W were told at oral argunent that, although the district
court did not state the prem se upon which its decision was made,
it relied upon an 11th G rcuit case stressed by the plaintiffs to
support the view that only breach of contract clains are
arbitrable. Seaboard Coast Line RR v. Trailer Train Co., 690
F.2d 1343 (11th Gr.1982). 1In Seaboard, this Court affirnmed a
denial of arbitration because there were two contracts, and the
di spute did not relate to the one with the arbitration clause. In
other words, if the parties performed the arbitrable contract
perfectly, fulfilling all expectations under that contract, there
woul d still be a cause of action for breach of the second contract
whi ch was nade after the arbitrable contract. Thus Seaboard does
not control this case.

The plaintiffs rely upon In re Kinoshita, 287 F.2d 951 (2d

by excessive overhead; (e) EMC would not transfer or relocate
EEl's products, product lines or assets to its other operating
conpani es and divisions without a full, fair and proper
accounting of such transfers which could otherw se cause the
purchase price to the selling sharehol ders of their stock of EE
whi ch was based on profits for the next five (5) years to be

di m ni shed or |ost altogether; and (f) EMC would not permt

i nterconpany transfers, charges and credits between EEI and EMC s
ot her operating conpanies to be handled in a manner so as to
depress the revenues and profits of EEl during the next five (5)
years which could result in a loss of the purchase price to be
paid to the selling sharehol ders of their stock in EEI



Cir.1961). In that case, the Second Circuit dealt with an
arbitration clause requiring arbitration if "any dispute or
di fference shoul d ari se under this agreenent.” The court, although
noting that "views nore favorable to arbitration appear to be
maki ng headway," 287 F.2d at 953, held that that |anguage did not
include fraud in the i nducenent, apparently because the clause did
not include words such as "or relating to this contract” or "in
connection wth" the agreenent. As early as 1967, the Suprene
Court held that a claimof fraud that related to i nducenent of an
agreenment generally is covered by an "arising out of or relating to
this agreenent” arbitration clause. Prima Paint v. Flood & Conklin
Mg., 388 U S 395 87 S.C. 1801, 18 L.Ed.2d 1270 (1967).

Yet, the Court in Scherk v. Al berto-Cul ver Co., 417 U.S. 506,
94 S. . 2449, 41 L.Ed. 270 (1974), required no such additiona
| anguage to require arbitration of the kind of clains asserted
here. Scherk was a case regardi ng the purchase of three businesses
along with rights held by the enterprises to trademarks. The buyer
contended that the seller fraudulently m srepresented t he status of
trademark rights. The Suprenme Court held that arbitration was
requi red because the claim"arose out" of the contract.

To the extent that the cases binding on this Grcuit may have
left Kinoshita intact, we now reject it sinply as not being in
accord with present day notions of arbitration as a viable
alternative dispute resolution procedure. The Second Circuit
itself later recognized that the Ki noshita decision was
inconsistent with federal policy favoring arbitration but, although

obviously aware of the incorrectness of the decision, refused to



overrule the case only because lawers in that circuit may have
"relied on the case in their fornulation of an arbitration
provision." S. A Mneracao Da Trindade-Samtri v. Utah Int'l, 745
F.2d 190, 194 (2d Cr.1984). Only the Nnth Crcuit seens to have
foll owed the decision in Kinoshita. See Republic of N caragua v.
Standard Fruit Co., 937 F.2d 469, 479 (9th G r.1991), cert. deni ed,
503 U S 919, 112 S. Ct. 1294, 117 L.Ed.2d 516 (1992);
Medi t erranean Enterprises, Inc. v. Ssangyong Corp., 708 F.2d 1458,
1464 (9th Gir.1983).

Both the Seventh and Fifth GCrcuits have nmore wllingly
foll owed the adnonition of the Suprenme Court that "[a]ny doubts
concerning the scope of arbitrable issues should be resolved in
favor of arbitration.” Mses H Cone Menorial Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 24-25, 103 S.C. 927, 941, 74 L.Ed.2d
765 (1983); Sweet Dreanms Unlimted, 1 F.3d at 642; Mar-Len of
Louisiana, Inc. v. Parsons-G|bane, 773 F.2d 633, 637 (5th
Cir.1985). See Seaboard Coast Line, 690 F.2d at 1348 ("This
federal policy requires that we construe arbitration clauses
generously, resolving all doubts in favor of arbitration.").

This Court has not drawn a distinction between the words
"arising under" and "arising out of." In Seaboard, the |anguage
"[a]lny difference or dispute arising hereunder” was essentially the
same as in this contract. |1d. at 1345. This Court said such an
"arbitration clause is broad" and went on to discuss cases wth
| anguage like "arising out of or in connection with," and "[a]ny
controversy or claim arising out of or relating to the breach”

wi t hout the careful distinctions in | anguage which the plaintiffs



woul d have us make. [Id. at 1349-50.

Judge Medina hinself, the witing judge in Kinoshita, would
not have drawn a distinction. |In dictum he stated that he woul d
have limted the arbitration whether the agreenent "refers to
di sputes or controversies "under' or "arising out of' the
contract.” Inre Kinoshita & Co., 287 F.2d at 953. Interestingly,
| ater cases such as S.A. Mneracao fixed on the difference in the
terns, however, in order to avoid the Kinoshita result. See Sweet
Dreans Unlimted v. Dial-A-Mattress Int'l, 1 F.3d 639, 642 (7th
Cr.1993) ("W are not persuaded by Judge Medina's dicta in
Ki noshita that suggests an equation between "arising under' and
"arising out of." "). The court had an "arising out of" contract,
required arbitration of rescission and other tort clains, and saw
no need to decide an "arising under"” issue. The agreenent did not
contain any other nodifying words such as "in relation to" or "in
connection with."

Al t hough the Court in Scherk v. Al berto-Culver Co., 417 U.S.
506, 94 S.C. 2449, 41 L.Ed.2d 270 (1974), had before it an
arbitration clause that referred to any controversy that "shal
arise out of this agreenment or the breach thereof,"” the Court's
opinion seenmed to wuse "arise out of" and "arise under”
i nt er changeabl y.

Because all of the clains alleged in the conplaint fall within
the scope of the arbitration clause, this case is remanded to the
district court for entry of a stay of the proceedi ngs pending
arbitration, and an order conpelling arbitration, if that is deened

appropriate by the court.



REVERSED and REMANDED.



