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Appeal from the United States District Court for the Northern
District of Alabama. (No. CV-94-N 1851-NE), Edwi n L. Nel son, Judge.

Before TJOFLAT, Chief Judge, and RONEY and CAMPBELL’, Seni or
Circuit Judges.

PER CURI AM

This is an appeal fromthe denial of a petition for a wit of
habeas corpus filed pursuant to 28 U.S.C. 8§ 2254. In his petition,
Harold Guy Hunt, fornmer Governor of the State of Al abams,
chal  enged the constitutionality of his conviction in state court
for violating the Al abama Code of Ethics for Public Oficials,
Al a. Code § 36-25-5 (1975).

Hunt argues the district court erred by rejecting his
contention that the sole charge upon which he was found guilty
shoul d have been barred by the statute of limtations under Al abana
law, and that the contrary holding that the offense was not
conpleted within the statutory peri od deni ed hi mconstitutional due
process. W affirm

Hunt was el ected Governor of the State of Al abama on Novenber

4, 1986. After his election, a nunber of accounts were opened in
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separate banks for the stated purpose of funding either the
expenses attendant to his inauguration or to fund his politica
canpai gn. The flow of noney into and out of the various accounts
from Novenber 1986 until Decenber 1989 is detailed in both the
state court appellate decisions, Ex Parte Hunt, 642 So.2d 1060
(Al'a.1994), and Hunt v. State, 642 So.2d 999 (Al a. Cr. App. 1993), and
the federal district court's decision, Hunt v. Tucker, 875 F. Supp.
1487 (N.D. Al a. 1995) .

Hunt was indicted for violating the state Ethics Act as a
result of the handling of these accounts. Al t hough Hunt was
charged with twel ve additional counts, specifically six counts of
theft, three counts of receiving stolen property, and three counts
of conspiracy, all those counts were dism ssed because the state
trial court found that the applicable statute of limtations had
run. It explained the theft offenses are conplete when the
def endant know ngly obtained or exerted unauthorized control over
property, which occurred outside the I[imtations period, while a
violation of the Ethics Act requires the added el enment of obtai ning
di rect personal financial gain, an el ement which the district court
hel d was not present at the tinme Hunt sinply took control of the
account s.

On April 22, 1993, a jury returned a guilty verdict on the
Et hi cs Act charge, which was affirnmed by both the Al abama Court of
Crim nal Appeals and the Al abama Suprenme Court. Hunt then filed
his petition for a wit of habeas corpus pursuant to 28 U S.C. 8§
2254, which the district court denied wi thout an evidentiary

hearing. Hunt is not incarcerated, but is serving his sentence by



perform ng comunity service and paying restitution as conditions
of his probation.

The i ndi ctment charged that Hunt viol ated Al abama' s Et hi cs Law
as defined in Section 36-25-5 of the Code of Al abama. The section
of the Act Hunt allegedly violated states in part:

(a) No public official or enployee shall use an official

position or office to obtain direct personal financial gain

for hinself, or his famly, or any business with which he or

a menber of his famly is associ ated unl ess such use and gain

are specifically authorized by | aw.

A violation of the Ethics Act is a felony subject to a three-year
statute of limtations. Ala.Code 8§ 15-3-1 (1975); Britain v.
State, 518 So.2d 198, 201 (Al a.Cr. App. 1987), cert. deni ed, 486 U S.
1008, 108 S.Ct. 1736, 100 L.Ed.2d 199 (1988).

Hunt was indicted by the grand jury on Decenber 28, 1992, so
the State was required to prove that the offense giving rise to the
indictment in this case was commtted on or after Decenber 28
1989.

The particular accounts around which the statute of
l[imtations question revol ves were opened on February 14, 1987. On
that date, the "Friends of Guy Hunt" account (# 15385-8) was opened
in the Cull man Savi ngs and Loan Associ ati on with Hunt and ot hers as
signatori es. Deposited into that account were funds raised for
Hunt's i nauguration and transition as governor. A personal savings
account titled "Guy Hunt or Ms. CGuy Hunt" (# 15386-6) was al so
opened in the sane savings and | oan. @Quy Hunt was the sole
aut hori zed signatory on this account. On Novenber 12, 1988, Hunt

received from the savings and loan a single or consolidated

signature card, showi ng "Guy Hunt or Ms. Guy Hunt" as the nane on



the two accounts and carrying forward Guy Hunt as the only
aut horized signatory on the two accounts. The two accounts, #
15385-8 and # 15386-6, held separate funds.

On Decenber 29, 1989, the last wthdrawal was nmade from the
Friends of Guy Hunt account, account # 15385-8, in the anount of
$11, 700. Taken out in the formof a cashier's check nmade payabl e
to GQuy Hunt or Ms. GQuy Hunt, it was deposited into Hunt's personal
checki ng account at the AnSouth Bank and then i mediately used to
cover a $16,297.23 check drawn on the personal account to nake
payment on a note and nortgage on Hunt's farm

Hunt has asserted throughout this litigation that the
prosecution against himwas barred by the three-year statute of
[imtations because the offense was conpleted and the statute of
l[imtations comrenced runni ng on Novenber 12, 1988, the date that
he becanme the sole signatory on the # 15385-8 account, which
cont ai ned the noney he was accused of m susing. The Suprene Court
of Al abama hel d, however, that under the Al abama Ethics Law, there
was no "direct personal financial gain" until the funds in the
i naugural fund account were actually used by Hunt. The court
st at ed:

The crime was not conpl ete when Hunt becane the sol e signatory

on the account containing funds raised for his inauguration.

The of fense for which he was convi cted was not conmtted until

the inaugural funds were spent for an inproper purpose and
Hunt thereby obtained a direct personal financial gain.

In keeping with the intent of the legislature in reenacting
the Ethics Act of 1975, we conclude that, upon Hunt's gaini ng
excl usi ve control over the Cull man Friends account, the crine
defined in terms of the receipt of a "direct personal
financial gain' was inconplete. Al though Hunt was in control
of the funds at that tinme, he had not received an inproper



"direct personal financial gain." Only when Hunt, on Decenber
29, 1989, transferred, by check, the $11,700 fromthe forner
Cul l man Friends account to his personal account to cover a
$16, 297 paynent on a note secured by a nortgage on his farm
did he receive a direct personal financial gain within the
nmeani ng of 8 36-25-5.
Ex Parte Hunt, 642 So.2d at 1067.
Sinply stated, the | aw of Al abama is that funds earmarked for
i naugural and transition expenses of the governor do not | ose their
character as such nerely because they are in an account upon which
the governor is the sole signatory. Therefore, he had received no
direct personal financial benefit by virtue of his sole contro
over the account which held those designated funds.

Al though it <could be fairly argued that he received
sufficient financial gain to violate such a statute when he
obt ai ned exclusive control of the accounts, federal courts nust
followthe interpretation of Al abama | aw nade by the hi ghest court
of that State absent a constitutional violation. MCoy v. Newsone,
953 F.2d 1252, 1264 (11th Cr.) (state court's interpretation of
state statutes is binding on federal courts), cert. denied, 504
US 944, 112 S. . 2283, 119 L.Ed.2d 208 (1992); Estelle v.
MGQuire, 502 U S 62, 112 S. . 475, 116 L.Ed.2d 385 (1991);
Pulley v. Harris, 465 U S. 37, 104 S.C. 871, 79 L.Ed.2d 29 (1984)
(a federal court may not issue the wit on the basis of a perceived
error of state |aw).

Hunt argues that the Alabama Suprene Court decision is
i nconsistent with prior A abama | aw whi ch woul d hold that he could
have been convicted of violating the statute when he becane sole

signatory on the account, and that this departure constitutes an

"unexpected and indefensible"” enlargenent of the statute in



viol ation of his due process right to fair notice of what conduct
is proscribed. Bouie v. Cty of Colunbia, 378 U S. 347, 354, 84
S.Ct. 1697, 1703, 12 L.Ed.2d 894 (1963) ("If a judicial
construction of a crimnal statute is unexpected and i ndefensible
by reference to the |aw which had been expressed prior to the
conduct in issue, it nmust not be given retroactive effect."). That
interpretation of the statute would nean that Hunt should get the
benefit of the statute of Iimtations defense, the tine begi nning
torun at the earliest tine that he coul d have been convi cted under
the statute.

Hunt's constitutional argunment that his case falls within the
Bouie principle nust fail. First, Hunt's prem se that the Al abama
Suprene Court relied upon retroactive application of Lanbert v.
W cox County Comm, 623 So.2d 727 (Al a.1993), as the basis for its
hol di ng that the crinme was not conplete until Hunt spent the noney,
is erroneous. |In Lanbert, private citizens brought an action for
declaratory and injunctive relief to determne whether it was
appropriate under the Ethics Act for a nenber of the county
commi ssi on, who was al so enpl oyed as a school bus driver, to vote
on a neasure to levy a sales tax, the proceeds of which were to be
used to refinance a school bond issue. Lanbert, 623 So.2d at 728.
The court held that the conm ssioner did not obtain any "direct
personal financial gain"™ for hinself, as the neasure "neither
affected [him as an individual or as a nenber of a small group nor
affected himin a way different fromthe way it affected other
menbers of the class to which he bel onged."™ Lanbert, 623 So.2d at
731.



After its brief discussion of prior case law, the Al abama
Suprenme Court in Hunt stated that its discussion of |egislative
intent and history in Lanbert "should dispel any doubt"” about the
court's interpretation of the type of private interest neant by the
term"direct personal financial gain." 642 So.2d at 1067. Neither
the holding in Lanbert nor the Court's reference to it in dicta
signal s any break fromprior law. Lanbert did not make puni shable
conduct that was previously legal, nor did it overrule any prior
case. Rather, the Al abama Suprenme Court cited its discussion of
the legislative history and intent in Lanbert as confirmation of
its prior interpretation of the statute.

Second, the state courts' application of the Act to Hunt does
not represent a departure from precedent, but rather is wholly
consistent wwth the cases addressing Ethics Act violations. Hunt
argued that prior case law "interpreted the Ethics Act violations
in a manner which treated an all eged of fense as bei ng conpl ete at
the earliest possible date," citing two cases: Chandler v. State
615 So.2d 100 (Al a.Cr. App. 1992), cert. denied, Ex Parte Chandler,
615 So.2d 111 (Ala.1993), and Allen v. State, 380 So.2d 313
(Ala.Cr. App. 1979), wit denied, Ex Parte Allen, 380 So.2d 341
(Ala.), cert. denied, 449 U S. 842, 101 S.C. 121, 66 L.Ed.2d 49
(1980). The cited cases dealing wth Ethics Act viol ati ons address
the question of sufficiency of the evidence to sustain a
conviction. In Chandler v. State, the court held the evidence
sufficient to prove defendant used his position as mayor for his
di rect personal financial gain when he received $50, 000 of city and

county noney for his private property, even if the property was



worth nore than he sold it for and he did not make a "profit" on
the sale. The Court in Hunt specifically rejected Hunt's reading
of Chandler that all the elenents required to violate the Act were
present when the noney was received rather than when it was spent.
642 So.2d at 1067.

In Allen v. State, the court held as sufficient evidence that
def endant used her position as state treasurer for personal gain by
obtai ning | oans that benefited her in exchange for depositing State
treasury funds in the bank.

In a third case involving an Ethics Act violation, Britain v.
State, 518 So.2d 198 (Al a. Cr. App. 1987), the court, on a charge that
def endant used his official position as nmai ntenance supervisor for
his direct personal financial gain, held as sufficient that he had
used the | abor and services of state enployees that he supervised
for work at his personal residence.

These cases differ fromHunt only in that under the particul ar
circunstances of each, the defendants personally benefited
simul taneously with the recei pt of that noney. These cases would
all seem to indicate support for the Al abama Suprene Court's
hol di ng that Hunt had no "direct personal financial gain” until he
converted the noney to his own use or "spent" the noney fromthe
Cul I man accounts under the circunstances of this case. As the
district court noted, the funds were ostensibly raised for a proper
purpose to pay Hunt's transition and i naugural expenses as gover nor
in 1987. Until the funds were actually taken from the Cull man
| naugur al Account, the possibility remained that they woul d be used

for a | awful purpose.



The Al abama Suprene Court's interpretation of the statute
al beit not the only one possible, is consistent with the statutory
| anguage and prior Al abama case | aw.

Hunt al so asserts the district court erred: (1) in finding
that the funds at issue were not canpai gn funds and therefore Hunt
was not subject to selective prosecution in violation of the Equal
Protection and Due Process ( auses; (2) in rejecting his
contention that the state trial court's instruction to the jury
that it was unlawmful to use excess canpai gn funds for personal use
deni ed Hunt due process and constituted a judicial ex post facto
law violating Article I, 8 10 of the United States Constitution
(3) in finding that even though the indictnment under whi ch Hunt was
charged was "fatally defective,” it did not violate the Sixth and
Fourteenth Amendnents by failing to include essential elenments of
the offense, i.e., that the offense was commtted know ngly and
willingly; and (4) by finding there was sufficient evidence
presented to justify the guilty verdict.

Havi ng studied the briefs and oral argunment, we affirmas to
each of those issues w thout opinion.

AFFI RVED.



