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El eventh Circuit.
No. 95-6227
Terry FOY, and Goria Foy, individually, and as parents and next
friend of Theresa Foy, Darron Foy, Tabitha Foy and Lasonya Foy,
m nors; Booker Grantham and Fannie G antham individually, and as
parents and next friend of Jame G antham a mnor, on behalf of
t hensel ves and al | others simlarly situated, Plaintiffs-Appell ees,
V.
Febru HOLSTON, lola WIlians, Charlotte Boatright, Lena Hardaway,
Gai |l Shel fer, Andrew P. Hornsby, Jr., individually and as agents,

servants, enpl oyees, supervisors and/or directors of the Departnent
of Human Resources, an agency of the State of Al abama, Defendants-

Appel | ant s,

Departnment of Human Resources of the State of Al abama, an agency
of the State of Al abama, Defendants.

Sept. 17, 1996.

Appeal from the United States District Court for the Northern
District of Alabama. (No. CV-94-C-516-W, U W denon, Judge.

Bef ore EDMONDSON and DUBINA, CGircuit Judges, and FARRI S, Senior
Circuit Judge.

EDMONDSON, Circuit Judge:

The issue in this interlocutory appeal is whether certain
Al abama officials are entitled to qualified immunity for their acts
i nvol ving the Holyl and, a religious community. Because Plaintiffs
have failed to denonstrate that a defendant violated clearly
est abl i shed federal | aw, we reverse and i nstruct the district court
to grant each individual defendant summary judgnent based on

qualified immunity. W remand for further proceedings on clains

"The docket sheet of the court lists Teresa as "Theresa."
In this opinion, we have used the correct spelling of her nane.

“"Honor abl e Jerome Farris, Senior U.S. Circuit Judge for the
Ninth Crcuit, sitting by designation.



which are not foreclosed by the granting of qualified i munity.
| . Facts'

The Foys and the G anthans are married couples with mnor
children who belong to Christ Tenple Church and live in "The
Hol yl and"—property in Sumer County, Al abama, which the Church
owns. Wien the Foy's daughter, Teresa, was 15 she becane friends
with Angela Smth, an adult who |ived and worked at the Holyl and.
Teresa's school work and overal |l conportnment deteriorated, and she
eventual ly ran away fromhonme. After three days |iving outside the
Hol yl and at Angela's aunt's house, Teresa returned to her famly.

Upon her return, Teresa was spanked with a belt by her father;
her arm was brui sed when she dropped her hands to cover her rear.
About a week later, Teresa ran away agai n—this tinme acconpani ed by
anot her Hol yl and youth, Monica Sandifer. After spending the first
night away at a house close to the Holyland, the two went to
Angel a's aunt's house. Angela told her aunt to send the girls to
an abandoned store. The Sunter County Departnent of Human

Resources ("DHR') received a tip that two teenagers who had run

The "facts" we recite are those found in our review (for
our authority to review the record, see note 3, infra ) of the
pl eadi ngs, depositions and affidavits. See Fed.R G v.P. 56(c).
The evidence is construed in the |light nost favorable to the
plaintiff, and we draw all reasonable inferences nost favorably
to plaintiffs. Forbus v. Sears Roebuck & Co., 30 F.3d 1402, 1403
n. 1 (11th Gr.1994). Mst of these "facts" are only the facts
for purposes of review ng a summary judgnment decision involving
the defense of qualified immunity. A trial (and the jury's
ability to make inferences which we nmay not) m ght show the
actual "facts" to be different fromsone facts we set out here.
See generally Rodgers v. Horsley, 39 F.3d 308, 309 (11th
Cir.1994) (making a simlar observation).



away fromthe Holyland were at the store.?

DHR enpl oyees (and defendants below) lola WIlians and
Charl otte Boatright went to the store and picked up the two girls.
The girls said they had run away fromthe Holyland; Teresa, who
was crying, told Defendants that she had been hit by her father
with a belt—she also displayed the bruises on her arm Moni ca
descri bed bei ng pinched on her breast by a Holyland staffer. The
girls alleged other children—namng specifically the G antham
chil dren—aere al so abused at the Hol yl and.

Teresa told Defendants that she did not want to see her
parents or return to the Holyland; she did not want to have her
parents contacted. Monica asked Defendants to call her nother who
lived in Mssissippi. WIlians told Teresa that her parents had to
be cont act ed because of the abuse allegations and to tell themthat
t heir daughter was safe. WIlIlianms called the Holyl and but was told
t hat the Foys were not in. WIlians | eft her name and phone nunber
so that the Foys could call.

Teresa and Monica were taken by Wllians to a nedical doctor
for a physical exam The doctor reported that Teresa told hi mthat
she did not want to go back to the Holyland. |In addition, Teresa

said she would kill herself if she had to go back. The doctor al so

’DHR has wi de-ranging duties and responsibilities under
Al abarma | aw where there are reports that a child s welfare is in
j eopardy. For exanple, DHR is charged with nmaking thorough
i nvestigations upon oral or witten reports of child abuse.
Al a. Code § 26-14-7. ("Abuse" is defined as "harmor threatened
harmto a child' s health or welfare.” Al a.Code § 26-14-1.) And,
DHR is authorized to take a child into protective custody
initially without the consent of the child' s parents if the
ci rcunstances are such that continuing custody with the parents
presents an inmm nent danger to the child' s life or health.
Al a. Code § 26- 14-6.



said he observed the bruises on Teresa's arm and said that he
observed marks on Mnica's breast.

Teresa was placed in foster care. About 10 days after Teresa
was pi cked up, a "72-hour hearing" was held before Judge Hardaway.
(Judge Hardaway had signed a "pick-up" order for Teresa the day
before.) Defendant WIIlians, herself, was notified of the 30 April
hearing on 29 April. She called the Holyland to notify Teresa's
parents. Teresa's nother attended the hearing with an appointed
| awyer. At the hearing, Teresa testified and also talked wth
Judge Hardaway privately; she infornmed Judge Hardaway t hat she did
not wish to return to the Holyland and said she did not want to
have contact with her parents. Teresa's nother was not allowed to
talk to Teresa before or during the hearing. Just over a week
| ater, the Juvenile Court held another hearing; and the court gave
tenporary custody of Teresa to DHR

Moni ca was picked up by her nother; but Teresa remained in
foster care. Wile in foster care, Teresa was permtted tel ephone
contact with her nother. Defendants Boatright and WIlians call ed
Teresa on the phone and al so drove Teresa to counseling sessions.
In her |ater deposition, Teresa testified that Defendants Boatri ght
and Wllianms (as well as another DHR worker, M. Wdenon) were
supportive and told her that things were going to be all right.
Initially, the Foys had little contact with their daughter; but
Teresa eventual ly decided that she wanted to see her nother, and
DHR enpl oyees set up neetings between the two. In August 1993
Teresa returned to her parents.

Meanwhile, DHR, filed a June 1993 petition (called the



"Grantham case") in Juvenile Court seeking to investigate
allegations that 17 children living in the Holyland had been
abused. In October, a court ordered the children to be produced;
and DHR conducted videotaped interviews with the children. By
Novenber 1993, the interviews were conpleted and soon thereafter
DHR noved to di sm ss the G antham case

In Decenber 1993, Defendant Hornsby, Comm ssioner of the
Department of Human Resources, conducted a nulti-agency neeting
about the Holyl and. State and County officials discussed the
Hol yl and' s sewage system a fire on the Holyland' s grounds, the
application of child labor laws to the Holyland, and reports of
child abuse. The different agencies discussed their contacts with
and responsibilities for the Holyland. The agencies al so prepared
menor anda about the concerns raised at the neeting. The record
does not show that this neeting spurred acts by state officials
di rected against the Holyland or its residents.

Plaintiffs sued various state officials connected with DHR
under section 1983. Plaintiffs alleged that the state officia
def endants were prejudi ced against the Holyland and its residents
and had denied themthe rights "of Freedomof Religion and the free
exercise of their religion and their right to freedom of
association and freedom of speech as guaranteed under the
Constitution of the United States.” Plaintiffs also alleged equal
protection violations. Defendants noved for summary judgnent based

on qualified imunity, but the district court denied this notion.



Def endants took this interlocutory appeal.?
1. Discussion

Cl ai s for noney damages agai nst governnent officials intheir
i ndi vi dual capacity involve substantial costs not only for the
i ndi vidual official-who incidentally my be innocent—but for
society in general. "These social costs include the expenses of
l[itigation, the diversion of official energy from pressing public
issues, and the deterrence of able citizens from acceptance of
public office. Finally, there is the danger that fear of being
sued will "danpen the ardor of all but the nost resolute, or the

nost irresponsible [public officials], inthe unflinching discharge

W& have jurisdiction despite the absence of a final order

Thi s appeal —unli ke Johnson v. Jones, --- US ----, 115 S . C
2151, 132 L.Ed.2d 238 (1995)—+s not based solely on questions of
evidentiary sufficiency. Instead, the appellants raise the core

qualified imunity issue (which is a |legal issue) of whether,
taking the facts in the light nost favorable to the plaintiffs,
clearly established federal rights were violated. It is the
raising of this |legal issue which permts us to review on
interlocutory appeal the order denying qualified imunity. See
Behrens v. Pelletier, --- US ----, ----, 116 S.C. 834, 842,
133 L. Ed.2d 773 (1996) ("[S] ummary- judgnent det er mi nati ons are
appeal abl e when they resol ve a di spute concerni ng an abstract
issue of lawrelating to qualified immunity—typically, the issue
whet her the federal right allegedly infringed was clearly
established.”) (citations, internal quotation marks and brackets
om tted).

The district court denied Defendants' notion by
stanping the word "DENI ED' on the notion and signing the
j udge' s nane under the stanp. So, the district court nade
no express findings of fact and did not discuss whether it
was clearly established that Defendants acted unlawfully.
The Suprene Court has explained that where core qualified
immunity issues are raised on appeal and where the district
court fails to make findings of fact, the appellate court
nmust undertake a review of the record to determ ne the facts
in the light nost favorable to the nonnoving party.
Behrens, --- U S at ----, 116 S.C. at 842. On the right
of appellate courts to reviewthe record in interlocutory
appeal s of the denial of qualified inmmunity generally, see
Cottrell v. Caldwell, 85 F.3d 1480 (11th G r. 1996).



of their duties." " Harlowv. Fitzgerald, 457 U. S. 800, 814, 102
S.C. 2727, 2736, 73 L.Ed.2d 396 (1982) (citations omtted).

The qualified immunity defense is the public servant's (and
society's) strong shi el d agai nst these dangerous costs. Qualified
imunity protects governnment officials performng discretionary
functions fromcivil trials (and the other burdens of litigation,
i ncluding discovery) and fromliability if their conduct violates
no clearly established statutory or constitutional rights of which
a reasonabl e person woul d have known. Harlow, 457 U S. at 817-19,
102 S.Ct. at 2738. According to the Suprenme Court, the Har | ow
standard "purged qualified imunity doctrine of its subjective
conponents,” Mtchell v. Forsyth, 472 U. S 511, 517, 105 S . C.
2806, 2810, 86 L.Ed.2d 411 (1985), and "rejected the inquiry into
state of mnd in favor of a wholly objective standard,” Davis v.
Scherer, 468 U. S. 183, 191, 104 S.C. 3012, 3017, 82 L.Ed.2d 139
(1984). As the Suprene Court has witten just this year, "Harlow
adopted this criterion of "objective | egal reasonabl eness,’ rather

than good faith, precisely in order to "permt the defeat of

i nsubstantial claims wthout resort to trial." " Behrens v.
Pelletier, --- US. ----, ----, 116 S. C. 834, 838, 133 L.Ed.2d 773
(1996) (citations omtted). "Qbjective |legal reasonabl eness is the

touchstone.” Lassiter v. Alabama A & MUniv., 28 F.3d 1146, 1150
(11th G r.1994) (en banc).

Once the qualified imunity defense is raised, plaintiffs
bear the burden of showing that the federal rights allegedly
violated were clearly established. See Barts v. Joyner, 865 F.2d

1187, 1190 (11th Gir.1989) (citing Mtchell, 472 U S. at 526-28,



105 S.Ct. at 2816). This burden is not easily discharged: "That
qualified immnity protects government actors is the usual rule;
only in exceptional cases w Il government actors have no shield
agai nst clains made against themin their individual capacities.”
Lassiter, 28 F.3d at 1149. Plaintiffs cannot carry their burden of
proving the lawto be clearly established by stating constitutional
rights in general terns. Dartland v. Metropolitan Dade County, 866
F.2d 1321, 1323 (11th G r.1989). W conclude from our review of
Plaintiffs' pleadings, briefs, and the record that they have
asserted two kinds of constitutional <clainms which require
di scussi on: famly privacy and discrimnation on the basis of
religion.*
A. Discrimnation

As we understand it, Plaintiffs say that placing (and
keeping) Teresa in foster care, interviewing the children in the
Grant ham case, and holding the nmulti-departnental neeting of state
officials violated their constitutional rights because Defendants
acted as they did out of a hostility toward the religi ous teachings
of the Christ Tenple Church. Because Plaintiffs argue that their
First Amendnent and equal protection rights have been viol ated by

di sparate treatnment on the basis of religion, discrimnatory

‘W al so observe that Plaintiffs did not allege (or argue to
us) that Defendants' failure to follow state procedures resulted
in a violation of procedural due process. W point out that
Def endants cannot be said to have violated clearly established
federal law sinply by failing (if there was a failure) to foll ow
provi sions of the Al abama code or state regul ati ons which govern
child custody matters. See Davis v. Scherer, 468 U. S. 183, 193-
95, 104 S.Ct. 3012, 3019, 82 L.Ed.2d 139 (1984) (officials "do
not lose their qualified imunity nerely because their conduct
vi ol ates sone [state] statutory or admi nistrative provision").



purpose is sonething which Plaintiffs nust prove to prevail.”> See
General Bldg. Contractors Ass'n v. Pennsyl vania, 458 U. S. 375, 390-
92, 102 S.C. 3141, 3150, 73 L.Ed.2d 835 (1982) (observing that
Equal Protection clause can be violated only by "purposeful
di scrimnation"); see also Church of Scientology v. Gty of
Clearwater, 2 F.3d 1514, 1525 (11th G r.1993) ("Religious groups
and their nenbers that are singled out for discrimnatory
governnent treatnment ... have standing to seek redress in federal
courts"); Jones v. Wiite, 992 F. 2d 1548, 1573 (11th G r.1993) ("To
prevail on an equal protection claim that a facially neutral
statute i s being applied unequal ly, purposeful discrimnation nust
be shown") (quotation marks omtted).

Def endants' first response to this charge is that the record
supports no finding of discrimnatory intent. But, we accept that
Plaintiffs have presented a triable issue of fact on whether
Def endants were notivated by a hostility toward the religion at the
Holyl and. In addition, we, for now, resolve this disputed issue by
maki ng an assunption in Plaintiffs' favor. So, the question
beconmes whether this assunption—that is, Defendants' acts were

noti vated sone by prejudice against Plaintiffs' religion—+s a bar

®But, many constitutional torts do not require the plaintiff
to prove that the defendant possessed discrimnatory intent in
acting. For qualified imunity in such cases, no court doubts
that Harlow 's test of objective reasonabl eness applies: The
subj ective intent of the governnment actor is uninportant to the
resolution of the qualified immunity issue. The sole question is
whet her any reasonable official (regardless of subjective notive)
could have acted as the defendant acted without violating clearly
established |aw. For an exanple of such a constitutional tort,
see Part I1.B. (discussing famly privacy clainm.



to inmmunity.°

Sonetinmes a plaintiff has avoided sunmary judgnent based on
qualified immnity when an i ssue of fact existed about whether the
defendants acted wth subjective discrimnatory intent where
discrimnatory intent was an element of the constitutional tort.
See, e.g., McMIlian v. Johnson, 88 F.3d 1554 (11th G r.1996);
Ratliff v. DeKalb County, 62 F.3d 338 (11th G r.1995). |Inmunity
(at the summary judgnent stage) was deni ed despite Harl ow 's
adnonition that qualified immunity requires not a subjective
inquiry, but an objective inquiry. Qur former decisions, however,
must not be understood to rule out qualified inmunity wherever
discrimnatory intent appears in the sunmary judgnment record even

if discrimnatory intent is an elenent of the underlying

®We, in the past, have held state officials to be entitled
to qualified imunity where a plaintiff alleged discrimnatory
intent and the summary judgnent record showed di scrimnatory
i ntent perhaps existed. See Beauregard v. O son, 84 F.3d 1402
(11th G r.1996) (court assuned defendant fired plaintiff because
of political affiliation); Bates v. Hunt, 3 F.3d 374 (11th
Cr.1993) (allegation—assunmed to be true—ef gender discrimnation
on pay and record showed that enployer was, in fact, notivated,
at least in part, by lawful consideration of work experience);
see also Zeigler v. Jackson, 716 F.2d 847, 850 (11th G r.1983)
(i ndividuals granted i nmunity on equal protection claimupon
which plaintiff prevail ed where defendants believed state | aw
required themto act as they acted).

And, other courts have said that a state official is
entitled to immunity where he had an arguabl e basis for
t hi nki ng he was acting lawfully despite his treating the
plaintiff adversely based on the class of persons to which
plaintiff belongs or because the plaintiff had engaged in
certain conduct. See, e.g., Harrison & Burrowes Bridge v.
Cuono, 981 F.2d 50, 61 (2d G r.1992) (intentional
di scrim nation on basis of race not plainly unlawful);
Henry v. Metropolitan Sewer Dist., 922 F.2d 332 (6th
Cir.1990) (intentional discrimnation on basis of union
menbership not plainly unlawful); WIson v. Schillinger,
761 F.2d 921 (3d Cir.1985) (intentional discrimnation on
basis of religion not plainly unlaw ul).



constitutional tort.

Qualified inmmunity is too inportant a right of public servants
and too inportant a public policy to be nullified so easily. The
Suprene Court has not instructed us to drop qualified inmunity
(with its test of objective reasonabl eness) from cases in which
discrimnatory intent is an elenment of the underlying tort. Cf
Anderson v. Creighton, 483 U S. 635, 645-46, 107 S.Ct. 3034, 3042,
97 L. Ed. 2d 523 (1987) ("Harlow clearly expressed the understandi ng
that the general principle of qualified immunity it established
woul d be applied "across the board." "). So, whenever a public
officer is sued for noney damages in his individual capacity for
violating federal |aw, the basic qualified inmunity question | oons
unchanged: Could a reasonable officer have believed that what the
def endant did m ght be lawful in the circunstances and in the |ight
of the clearly established | aw?

When public officials do their jobs, it is a good thing
Qualified inmmnity is areal-world doctrine designed to allowl ocal
officials to act (without always erring on the side of caution)
when action is required to discharge the duties of public office.
See Davis v. Scherer, 468 U.S. 183, 196, 104 S.Ct. 3012, 3020, 82
L. Ed. 2d 139 (1984) ("[Q fficials should not always err on the side
of caution."). For many public servants, a failure to act can have
severe consequences for the citizenry. For exanple, if child
wel fare officials fail to act, the death or serious pernmanent
injury of a child could be the result.

As we decide this case, we cannot forget the purpose of

qualified imunity. The qualified imunity defense functions to



prevent public officials from being intimdated—by the threat of
| awsuits which jeopardize the official and his famly's welfare
personal | y—rom doing their jobs. Qualified inmmunity can be a
nmuscul ar doctrine that inpacts on the reality of the workaday worl d
as long as judges renenber that the central ideais this pragmatic
one: officials can act wthout fear of harassing litigation only
when they can reasonably antici pate—before they act or do not
act—+f their conduct will give rise to damage liability for them
Davis, 468 U S. at 195 104 S. . at 3019-20. I f objective
observers cannot predict—at the tinme the official acts—whether the
act was |lawful or not, and the answer nust await full adjudication
in a district court years in the future, the official deserves
imunity fromliability for civil damages. See Elder v. Hol | oway,
510 U. S. 510, 513-15, 114 S. Ct. 1019, 1022, 127 L. Ed.2d 344 (1994).
This lesson is at the heart of the rule of qualified i munity.
That state officials can act |awfully even when notivated by
a dislike or hostility to certain protected behavior by a citizen
is well established. See M. Healthy v. Doyle, 429 U S. 274, 97
S.C. 568, 50 L.Ed.2d 471 (1979). That state officials can be
notivated, in part, by a dislike or hostility toward a certain
protected class to which a citizen belongs and still act lawfully
is likewi se well established. See Vil. of Arlington H's. v. Metro.
Housing Dev., 429 U.S. 252, 269-71, 97 S.C. 555, 566 n. 21, 50
L. Ed. 2d 450 (1977). For exanple, state officials act lawfully
despite having discrimnatory intent, where the record shows they
woul d have acted as they, in fact, did act even if they had | acked

discrimnatory intent. M. Healthy, 429 U S. at 286-87, 97 S.C



at 576.

The M. Healthy doctrine is part of the |law and, when the
concept is presented by a defendant's argunent, nust not be
overlooked in the qualified inmmunity analysis. ' \Wer e
discrimnatory intent is an elenment of the tort and the summary
judgnment record seens to showthat discrimnatory i ntent m ght have
played a part in the state official's acts, the existence of the
M. Healthy doctrine conplicates and, therefore, can cloud the
question of whether the official acted lawfully or unlawfully in
t he circunstances. This cloud, in turn, raises the possibility
that even conduct which mght ultimately be found to be unl awf ul
was obj ectively reasonable when it was done.

One trigger to the doctrine's application depends upon
whet her the record establishes that the defendant, in fact, did
possess a substantial |lawful notive for acting as he did act. At
| east when an adequate lawful notive is present, that a
discrimnatory notive mght also exist does not sweep qualified
immunity fromthe field even at the summary judgnent stage. Unless
it, as a legal matter, is plain under the specific facts and
circunstances of the case that the defendant's conduct—despite his
havi ng adequate | awful reasons to support the act—was the result of
his unl awful notive, the defendant is entitled to immunity. Were
the facts assunmed for sumary judgnment purposes in a case involving

qualified immunity show mxed notives (lawful and unlawful

‘W& are not the only circuit to recognize that M.
Heal t hy-type concerns are inportant in interlocutory appeals from
the denial of qualified immunity. See, for exanple, Gehl G oup
v. Koby, 63 F.3d 1528 (10th Cir.1995).



notivations) and pre-existing | aw does not dictate that the merits
of the case nust be decided in plaintiff's favor, the defendant is
entitled to i munity.

G ven the undi sputed facts in this case, the M. Healthy idea
does obscure the answer for the question of whether Defendants

acted lawfully or unlawfully in the circunstances. ®

Applying the
usual summary judgnment rules (Rule 56[c], [d] ), the record does
show Def endants had, in fact, cause to understand that Teresa was
possi bly being m streated. The record al so shows Defendants were,
in fact, aware of information that woul d warrant investigation of
other children. These justifications for acting are lawful. See

Myers v. Morris, 810 F.2d 1437, 1462-63 (8th Cir.1987); Watterson

®}Mt. Healthy is not a case about qualified inmmunity. M.
Heal t hy teaches about causation when the nerits of a claimare to
be decided. The concept it sets out is suggestive of a kind of
bal anci ng between (that is, to estimate the relative inportance
of) lawful causes and unl awful causes for an act. |In this case,
we put M. Healthy in the qualified imunity context: W try to
take into account subjective intent and, at the sane tine, we try
to advance and give credit to the principles which the Suprene
Court has repeatedly said justify qualified immunity.

When the | aw contenpl ates sone kind of bal anci ng test
to determine the ultinmate question of |aw ul ness or
unl awf ul ness of an act, qualified imunity al nost al ways
applies to shield the public servant defendant: the |ack of
bright |ines associated with bal ancing tests prevents the
preexisting |l aw, given the circunstances of a specific case,
from having been clearly established when the public servant
took the step that resulted in his |later being a defendant
in alawsuit. See generally Hansen v. Sol denwagner, 19 F. 3d
573, 575 (11th G r.1994).

The only question today before us is one of imunity.
A decision on qualified imunity is separate and distinct
fromthe nerits of the case. W do not (and need not)
deci de that Defendants could not possibly be liable if the
case were fully litigated to a conclusion on the nerits,
that is, if inmmunity were no issue at all in the case. And
t he case does involve sone defendants and sone clains for
relief to which qualified i munity does not apply.



v. Page, 987 F.2d 1, 8 (1st GCir.1993); see also Part I1.B. No
jury could find that it would have been unlawful for a child
custody worker to do as Defendants did if the worker |acked
di scrimnatory intent. More inportant, no jury could find that
reasonabl e child custody workers would never have done the things
defendants did but for a discrimnatory intent. |In addition, the
record nmakes it clear that Defendants' acts were actual ly notivated

by I awful considerations w thout which they woul d not have acted.?®

W\ know that matters of intent are often jury questions.
But, even at summary judgnment, "where the defendant's
justification evidence conpletely overcones any inference to be
drawn fromthe evidence subnmtted by the plaintiff the [ ] court
may properly acknow edge that fact...." Young v. Ceneral Foods
Corp., 840 F.2d 825, 830 (11th Cr.1988) (quoting Gigsby v.
Reynol ds Metals Co., 821 F.2d 590, 597 (11th Cir.1987)).

Because the record does establish that Defendants'
acts, in fact, were notivated, in part at |east, by |aw ul
justifications, this case is materially different than
MM Ilian. See 88 F.3d at 1564-65 (case in which district
court [taking all of the reasonable inferences in
plaintiff's favor] found, that is, assuned for the purpose
of qualified imunity determ nations, no |legitinmate reason,
in fact, notivated defendants' acts). G ven our
precedent s—ahet her they are right or wong, the question for
qualified imunity here cannot just be whether sone
official, acting without discrimnatory intent, could have
awfully acted as Defendants acted. MMIIlian says that
where intent is an el enent of the constitutional tort, the
intent of the governnment official can be part of the
circunstances which we are forced to consider. (But for our
precedents all ow ng subjective intent to count in the
qualified imunity context, defendants in this case would
certainly be due inmunity. See MIIspaugh v. County Dept.
of Public Wlfare, 937 F.2d 1172, 1173 (7th Cr.1991).)

Gven M. Healthy's teachings (part of the
constitutional backdrop against which |ocal officials decide
whet her an act which they think necessary is also [awful),
we mnust consider the fact of lawful intent just as we
consider the fact of unlawful intent. Here the record, in
fact, shows substantial lawful intent, while not ruling out
some unlawful intent, too. Unlike McMIlian and Ratliff
(whi ch invol ved pointed district court fact findings—that we
did not review-about the intent of the defendants and in



So, unless it was already clearly established when Def endants
acted that no child custody worker could lawfully act—that is, do
what Defendants did—+to protect children in the circunstances of
this case if the worker also acted, in part, out of hostility
toward the parent's religion, Defendants are entitled to immunity.
On the question of the | egal consequences of the facts (proved in
favor of defendants and assunmed in favor of plaintiffs) in this
case, Plaintiffs point us to no cases (and we have found none)
whi ch woul d have clearly established as a matter of lawthat child
cust ody workers cannot act |awfully under these circunstances—even
when we accept that the circunstances do include substantial
prejudice by the officials against Plaintiffs on account of
Plaintiffs' religious beliefs.'

In the circunstances, no clear |egal standard could firmy

which the M. Healthy doctrine was not discussed), we are
deciding the qualified imunity question based on

ci rcunst ances whi ch include indisputable and sufficient

| awful notivations on the part of Defendants.

YProtecting children is the job for which social workers
are paid. Never has the Suprenme Court or this circuit or
Al abama' s appel |l ate courts held that a social worker cannot act
to protect children—-when faced with circunstances that woul d
warrant a pure-hearted reasonable person to act—+f the particular
soci al worker's notivations are, in fact, mxed, sone |awful and
some not. W cannot say the preexisting |aw was so clearly
est abli shed, at the pertinent nonent, that a social worker (who
had unl awful notivations) would have known—even when faced with
circunstances that would have justified a reasonable (and
pur e- hearted) social worker to act—that he, because sonme of his
notivations were not right, had to turn away and not to act on
behal f of the children if he w shed to avoid violating federal
law. And, as we understand it, unless the law was to that degree
clearly established (that is, so clearly established that the
pertinent, partially bad-hearted, social worker would be acting
lawfully only if he did not act in defense of the children—given
the particular social worker's subjective feelings), the Suprene
Court's teachings on qualified imunity say the social worker is
due i munity.



di rect Defendants when the tinme to act or not to act was upon t hem
Because, given the circunstances and the state of the law, a
reasonabl e child custody worker could have consi dered Defendants'
conduct arguably proper even if Defendants were notivated in
substantial part by unlawful notives, Defendants' conduct was
objectively reasonable for the purposes of qualified immunity.
Def endants are entitled to summary judgnent based on qualified
immunity on this disparate treatnment claim
B. Famly Liberty

Plaintiffs have all eged violations of their right to "freedom
of association,” which we construe to include a claimthat their
rights to preserve their famly unit have been violated. See Lehr
v. Robertson, 463 U.S. 248, 258, 103 S.Ct. 2985, 2991-92, 77
L. Ed. 2d 614 (1983) ("[t]he relationship of love and duty in a
recognized famly wunit is an interest in liberty entitled to
constitutional protection"). Plaintiffs also allege a free
exercise violation. Famly-oriented liberty rights can involve the
right to raise children in accordance with certain religious
t eachi ngs. See Prince v. Mssachusetts, 321 U S. 158, 166, 64
S.Ct. 438, 442, 88 L.Ed. 645 (1944).

To prevail on a claimabout famly privacy, parents need to
prove that a state actor interfered with a protected liberty
interest without sufficient justification. This constitutional
tort requires no elenent of intent. For exanple, no show ng need
be made that the state official acted out of a hostility toward the
famly unit or toward protected religious behavior engaged in by

the famly. Cf. Canas-Segovia v. INS, 902 F.2d 717, 723 n. 12 (9th



Cir.1990), vacated on other grounds, 502 U S. 1086, 112 S.Ct. 1152,
117 L. Ed.2d 401 (1992) (observing that equal protection cases are
different fromfreedom of religion cases because equal protection
cases "require[ ] proof of discrimnatory intent"). So, as we have
di scussed in note 5, the qualified immunity question on this claim
i s whether any reasonable officer (that is, one without hostility
toward Plaintiffs' religion or famly) could have acted as these
Def endants acted wi thout violating federal |aw.

Fam |y relationships are an area of state concern, and the
state has a conpelling interest in renoving children who may be
abused. See Myers v. Morris, 810 F.2d 1437, 1462 (8th G r.1987).
Li kewi se, "[t]heright tofamly integrity clearly does not include
a constitutional right to be free fromchild abuse investigations."
Watterson v. Page, 987 F.2d 1, 8 (1st Cr.1993). Violations of the
right to famly association are determined by a balancing of
conpeting interests. Manzano v. South Dakota Dep't of Soci al
Servs., 60 F.3d 505 (8th Gir.1995). So, state officials who act to
investigate or to protect children where there are allegations of
abuse al nost never act within the contours of "clearly established
law." See Frazier v. Bailey, 957 F.2d 920, 931 (1st G r.1992).
Thus, it is no surprise that state officials who investigate
al l egations of child abuse and in so doing disrupt a famly have
been entitled to qualified imunity. See, e.g., Thomason v. SCAN
Vol unteer Services, 85 F.3d 1365 (8th G r.1996); Mnzano, 60 F. 3d
at 511; Watterson, 987 F.2d at 8; Frazier, 957 F.2d at 931;
Myers, 810 F.2d at 1462; Backlund v. Barnhart, 778 F.2d 1386 (9th

Cir.1985) (foster parents claimfree exercise right to use corporal



puni shrent) .

Here, the record is undisputed that Teresa (1) alleged abuse
by her parents, (2) had bruises on her arm (3) said she did not
wi sh to return to her parents, and (4) threatened suicide. Mnica
al so al |l eged abuse whi ch was supported by the doctor's exam And,
each girl alleged that they were not the only children abused by
Hol yl and adul ts. (W do not conclude the record proves child
abuse, in fact.) Under the circunstances, no clearly established
right to famly privacy has been shown to have been viol ated by the
conduct of Defendants. This conclusion is so even if the
investigation and custody determ nation procedures were not
"text book perfect.” See Manzano, 60 F. 3d at 513 (citing Watterson,
987 F.2d at 8). As such, the district court should have granted
the Defendant's notion for summary judgnment on these clains (as
well as all others).

In sum we reverse the order denying Defendants sumrary
judgnment based on qualified imunity. W remand and instruct that
the district court grant each i ndivi dual defendant sunmary judgnment
from the clains which seek to hold an individual defendant
personal ly Iiable for noney. The only issue in this appeal is the
issue of qualified inmmunity; so, we also remand for further
pr oceedi ngs.

REVERSED and REMANDED.



