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ANDERSQN, Circuit Judge:

In this diversity case involving Al abama |aw, Pennsylvania
Castle Energy Corporation ("Penn Castle") appeals from a fina
judgment entered in the district court upon a jury verdict in favor
of plaintiff G adys Moore. The issue raised by Penn Castle on
appeal concerns the introduction of parol evidence to vary the
terns of a witten agreenment, which Penn Castle clains is conplete
and unanbi guous. The cross-appeal by More raises the i ssue of the
di sm ssal of her claimfor punitive danages.

Because we conclude that the district court erredin admtting
the parol evidence, we reverse the judgnent entered in favor of
Moore. Wth respect the cross-appeal, we conclude that Moore's
claimfor punitive damages was properly di sm ssed, and we therefore
affirmon that issue.

| . FACTS
Moore owns the surface rights to several hundred acres of |and

in Tuscal oosa County, Al abans; however, she does not own the



subsurface mnerals and mneral rights. In 1907, Mbore's
predecessor-in-interest conveyed by severance deed the title to al
mnerals in the and, along with certain rights to use the surface
land in the extraction of the mnerals. Penn Castle is the | essee
of the subsurface mneral estate and all rights appurtenant
t hereto. Penn Castle acquired this I|easehold interest by
assignment fromTRW Inc. ("TRW) in 1990.

Under Al abama | aw and the terns of the severance deed, TRWhad
the right to enter and to nake reasonable use of Myore's land to
explore, develop, and produce subsurface mnerals, including
coal bed net hane gas. See, e.g., Vines v. MKenzie Methane Corp.
619 So.2d 1305 (Ala.1993). Notwi t hstanding this right of
reasonable surface use, Penn Castle presented evidence that
producers in the Al abama coal bed net hane industry often negotiate
"surface access and surface damage agreenents” with surface estate
owners. The purpose of such agreenents is to avoid litigation by
conpensating surface estate owners for any damage that m ght be
caused by the use of the surface property in the extraction of
m neral s.

In 1983, TRW becane interested in drilling several wells on
Moore's property, and in entering a surface access and surface
damage agreenent with Moore. As negotiations progressed during the
spring of 1983, TRWrepresentatives net with Mbore and spoke to her
by tel ephone several tinmes. During this period, TRWsent Myore a
map of her property, which indicated the | ocations of six proposed
gas well drill sites. On August 2, 1983, More and her son Cene

Moore met with several TRWrepresentatives at Moore's house, with



the map spread across a table. According tothe trial testinony of
Moore and her son, she and the TRWrepresentatives reached an oral

agreenment after three hours of negotiation. The parties orally

agreed to the followng terns: (1) TRWwoul d never drill nore than
six gas wells on Moore's property; (2) TRWwould drill these gas
wells in accordance with the six drill sites indicated on the map;
and (3) TRWwould never drill a gas well in a fifty-acre field on

the Moore property (the "Field"). These three oral understandi ngs
were not reduced to witing that day.

On the next day, a TRWrepresentative cane to More's house
and dropped of f a proposed witten contract. In this proposal, TRW
prom sed to pay Moore $10, 000 i n exchange for a "perpetual easenent
with the right to construct six (6) drill sites for drilling and
producti on of coal bed nmet hane gas, constructi on of necessary access
roads, installation of power |ines and gathering systens and ot her
coal bed nethane gas recovery activity...." The $10,000 was to
constitute "full and conplete paynent for any and all danages to
and/or |l oss of trees and vegetation, easenents and drill sites for
six (6) coal bed nethane gas wells.” The locations of two of the
six drill sites were specified in the witten proposal. Wth
respect tothe four remaining drill sites contenplated, the witten
proposal provided as foll ows:

It is agreed and understood that TRWw || di scuss with Surface

Owmner the easenent and drill site locations for the remaining

four (4) coal bed net hane gas wel|ls of which TRWhas the final

decision for location. Each of the four (4) drill sites wll
not exceed one (1) acre and the associ ated easenent for the
four (4) drill sites will not exceed three (3) net acres

Shoul d additional easenent be required, TRWw Il renunerate

Surface Ower at the rate of Six Hundred Dol |l ars ($600. 00) per
net acre.



Moore expressed disagreenent about the last sentence of the
above-quoted paragraph, and it was changed to read: " Shoul d
addi ti onal easenent be required, TRWw || renmunerate Surface Oaner
at arate to be negotiated per net acre.”

On August 5, 1983, Mowore and her son net with the TRW
representatives again. After making and initialling a correction
to a description of the location of "Well Site 1" in paragraph two,
Moore signed the proposed contract (hereinafter, the "witten
agreenent”). The witten agreenent includes the nodified | anguage
in paragraph two, and an attached "Exhibit A" referred to in
par agraph two, which nore specifically describes the |ocations of
the two drill sites and associated easenents. The witten

agreenent does not incorporate or otherwi se refer to the map, nor

does it mention TRWs oral prom se never to drill nore than six
wel | s. The witten agreenent also does not nention the ora
prom se not to drill in the Field. To the contrary, the witten

agreenent states that "TRW has the final decision for |ocation”
with respect to the four remaining drill sites contenplated by the
witten agreenent. Nevertheless, More and her son testified that

at the August 5, 1983, neeting, TRWrepresentatives repeated the

oral assurances that TRW would drill its gas wells only in
accordance with the drill sites indicated on the map, and that it
would never drill in the Field. After hearing these oral

assurances, More signed the witten agreenent.
Bet ween Decenber of 1983 and August of 1984, TRW and Mbore
executed three supplenental letter agreenents, each of which

descri bed an additional drill site on Mbore's property (for a total



of five). Al t hough none of the supplenental |etter agreenents
menti oned the map or the oral promse not to drill on the Field,

all five of the drill sites chosen by TRWroughly corresponded to
the sites on the map, and TRWdid not drill on the Field. TRW
conmpleted its drilling on the Mdywore property in |ate 1984,

apparently w thout having chosen a sixth drill site.?!

In 1990, TRWassigned its | ease to the defendant, Penn Castl e.
Beginning in October of 1992, a representative of Penn Castle
contacted Moore in an effort to negotiate additional drill sites.
However, Mbore and her son told Penn Castle that they were not
anenable to additional wells. Several subsequent attenpts to
negotiate additional drill sites failed. Unable to reach a
conprom se, Penn Castl e began constructing an access road and dri |
pad in the mddle of the Field on Decenber 26, 1992.

1. PROCEDURAL HI STORY

On August 24, 1993, Moore filed this action against Penn
Castle in Alabama state court, stating clainms for breach of ora
contract and trespass. Penn Castle renpoved the case to federa
court based on diversity of citizenship. See 28 U.S.C. § 1332.

The case proceeded to trial.

'However, Moore presented evidence at trial that a drill pad
for a well located on a neighbor's property may have protruded
partly onto the Moore property. Moore argued that this counted
as one of TRWs six wells, making the well drilled by Penn Castle
in the Field the seventh. Penn Castle, on the other hand,
presented evidence to the contrary, and argued that the well in
the Field was only the sixth well.

We need not resolve this controversy in order to decide
this appeal. Construing the facts in the |ight nost
favorable to Mbore, we assune arguendo that the well in the
Field constituted the seventh well.



During the trial, the district court admtted evi dence of the
oral conversations between Mwore and TRW over Penn Castle's
objection that such negotiations were nerged into the witten
agreenent. Penn Castle simlarly objected to the adm ssion of the
map i nto evidence, but the district court overrul ed the objection.

At a break in the trial testinony, the district court
considered Penn Castle's notion for judgnent as a matter of |aw,
whi ch was based in part on the parol evidence rule. After hearing
argunent, the district court denied the notion, concluding "that
there is a latent anbiguity in the contract, in the witten
contract, and that it is for the jury to determ ne whether there
was a separate oral agreement.” At the close of all the evidence,
the district court sunmarily denied the notions for judgnment as a
matter of law by More and Penn Castle. However, the district
court granted Penn Castle's notion for judgnent as a matter of |aw
as to Moore's claimfor punitive damages.

On February 1, 1995, the jury returned a general verdict of
$159,000 in favor of More, and the district court entered final
judgnment. Penn Castle repeated its argunents to the district court
by filing a Rule 50(b) notion for judgnent as a matter of |aw, or,
inthe alternative, a Rule 59 notion for new trial or remttitur
On February 13, 1995, the district court entered an order sunmarily
denyi ng Penn Castle's post-judgnment notions. Penn Castle filed a
noti ce of appeal fromthe $159,000 final judgnent entered by the
district court. Moore filed a notice of cross-appeal from the
order of the district court granting Penn Castle's notion for

judgnment as a matter of law on her claimfor punitive damages.



[11. DI SCUSSI ON

We address only one issue on appeal: whether the district
court erred in permtting More to present evidence of her alleged
oral agreenent with TRW? Under Al abama |aw, once the parties to
a contract have reduced their agreenment to witing, all prior
statenments, prom ses, and negotiations are nerged into the
resulting witten docunent. See Guilford v. Spartan Food Systens,
Inc., 372 So.2d 7 (Ala.1979) (noting that it is presunmed at |aw
that "all prior negotiations are nerged into the witten contract,
whi ch purports to cover the entire transaction”). |In the absence
of fraud, m stake, or illegality, parol evidence is not adm ssible
to explain, contradict, vary, add to, or subtract fromthe express
terms of a conplete and unanbi guous witten agreenent. See Lake
Martin/ Al abama Power Licensee Assoc., Inc. v. Al abama Power Co.
Inc., 601 So.2d 942, 945 (Al a.1992).

Moore makes two argunents in support of the district court's
adm ssion of the evidence relating to her alleged oral agreenent
with TRW First, she argues that the parol evidence bar does not
apply because the witten docunent is anbiguous. Second, she
contends that the witten docunent does not reflect the conplete

agreenent of the parties, and that extrinsic evidence of their

*This issue is dispositive: More's entire case depends
upon the oral prom ses allegedly made by TRW More does not
argue that Penn Castle breached any termof the witten
agreenent. In addition, More offered no evidence, and nmakes no
argunment, that Penn Castle's use of her |and was unreasonabl e,
and thus not within the common-|aw right of reasonable use.
Simlarly, More's trespass claimalso depends entirely on the
all eged oral prom ses. Moore's only argunent in support of her
trespass claimis that the breach of the oral agreenent
automatically resulted in a trespass to her property.



"true agreenent” is therefore adm ssible. We address each of
Moore's argunments in turn.
A Is the Witten Agreenment Ambi guous?

Under Al abama | aw, extrinsic evidence relating to the all eged
"true intent" of the parties is not admssible if the witten
docunent is clear and unanbi guous. See, e.g., Kerrigan v. Sherrer,
535 So.2d 74, 75-76 (Al a.1988) ("[A]lbsent a finding of anbiguity,
it was i nproper for the trial court to consider evidence .. [of the
all eged] true intentions of the parties...."); Darling Shop of
Bi rm nghamv. Nel son Realty Co., 52 So.2d 211 (Ala.1951) ("[I]n the
absence of anbiguity the court cannot interpret the contract but
must take it as it is witten."). However, resort to parol
evidence is proper to show that the contract |anguage contains a
"latent anmbiguity." Cathbake Investnent Co. v. Fisk Electric Co.,
Inc., 700 F.2d 654, 656 (11th G r.1983) (applying Al abama |aw).
"An anbiguity is latent when the |anguage enployed is clear and
intelligible and suggests but a single nmeaning, but sone extrinsic
fact or extraneous evidence creates a necessity for interpretation
or a choice anmong two or nore possible neanings.” Thomas v.
Princi pal Financial Goup, 566 So.2d 735 (Ala.1990). |If a latent
anbiguity exists, parol evidence may be admtted for the purpose of
expl aining or clarifying the | anguage reveal ed to be anbi guous, but
not for the purpose of wuncovering the parties' alleged "true
intent." See Gfford v. Kirby, 512 So.2d 1356, 1363 (Al a.1987)
(where a latent anmbiguity exists, parol evidence is adm ssible "to
clear up that anbiguity"). As the Supreme Court of Al abama

expl ai ned:



Such evidence is received, not for the purpose of inporting
into the witing an intention not expressed therein, but
simply with the intention of elucidating the neaning of the
wor ds enpl oyed; and in its admssion, the |ine which
separ ates evidence which aids the interpretation of what is in
the instrunent, fromdirect evidence of intention i ndependent
of the instrument, nust be kept steadily in view, the duty of
the court being, to declare the neaning of what is witten in
the instrunent, not of what was intended to be witten.
G bson v. Anderson, 265 Ala. 553, 92 So.2d 692, 695 (1957)
(quotations omtted).
Whet her a witten contract is anbiguous is a question of |aw
for the court, subject to de novo review. WVulcan Painters, Inc. v.
MCI Constructors, Inc., 41 F.3d 1457, 1460 (11th G r.1995); Wayne
J. Giffin Elec., Inc. v. Dunn Constr. Co., 622 So.2d 314, 316
(Ala.1993). In the instant case, Mdore can point to no | anguage in
the witten docunent which is revealed to be anbiguous by the
extrinsic evidence. Nor did the district court point to any such
| anguage, either inits rulings or inits instructions to the jury.
Qur review of the witten agreenent persuades us that there is no
| anguage therein which the extrinsic evidence reveals to be
anbi guous. Moreover, the interpretation urged by Moore is
unr easonabl e. See Okin Extermnating Co., Inc. v. F.T.C, 849
F.2d 1354, 1362 (11th Cir.1988) (explaining that "[n]o I|atent
anbi guity exists unless the contract is actually susceptible to the
meani ng contended for by a party" and rejecting an unreasonable
interpretation of awitten contract), cert. denied, 488 U S. 1041,
109 S.C. 865, 102 L.Ed.2d 989 (1989). Any interpretation of the
contract prohibiting Penn Castle from drilling in the Field is
unreasonable in light of the plain |anguage of the witten

agreenent, which |eaves to Penn Castle the "final decision for



| ocation" wth respect to four of the wells. It is also
unreasonabl e to interpret the contract as prohibiting Penn Castle
fromever drilling nore than six wells on the Mbore property. The
obvi ous purpose of the agreement is to prevent Moore fromsuing in
tort for any damage caused by the drilling of six wells, not to
elimnate Penn Castle's common-law right to nake reasonabl e use of
Moore's land in the extraction of subsurface mnerals. W readily
conclude that the | atent anbiguity exception to the parol evidence
rul e does not apply.

B. Is the Witten Agreenent |nconplete?

Moore's second argunent in support of the district court's
adm ssion of the parol evidence is that the parties did not intend
the witten instrunent to enbody their conplete agreenent. "The
parol evidence rule is based upon the idea that a conpletely
integrated witing, executed by the parties, contains all of the
stipul ati ons, engagenents, and prom ses that the parties intended
to make, and that all of the previous negotiations, conversations,
and parol agreements are nerged into the terns of the instrunent.”
Qui nby v. Menorial Parks, Inc., 667 So.2d 1353, 1357 (Al a.1995)
(quoting Alfa Mutual Ins. Co. v. Northington, 561 So.2d 1041, 1044
(Ala.1990)). In light of its purpose, "[t]he parol evidence rule

does not apply to every contract of which there exists witten
evi dence, but applies only when the parties to an agreenent reduce
it towiting, and agree or intend that the witing shall be their
conpl ete agreenent." Hibbett Sporting Goods, Inc. v. Biernbaum
375 So.2d 431, 434 (Ala.1979) (plurality opinion); see al so
Qui nby, 667 So.2d at 1357. Accordingly, prior negotiations and



oral conversations nerge into a resulting witten instrument only
if that instrument was actually intended to contain the parties’
entire agreenent. See Hibbett, 375 So.2d at 436 (plurality
opinion); |I.HM, Inc. v. Central Bank of Mntgonery, 340 So.2d
30, 33 (Ala.1976) ("[T]here was no error in allow ng parol evidence
where there is no doubt that the witten instrument was not
intended to reflect the full agreenent between the parties.");
Al abama Power Co. v. Pierre, 236 Ala. 521, 183 So. 665 (1938)
("[We think the parol agreenment adm ssi bl e upon the theory that it
clearly appears the parties never intended that the witten
contract shoul d express their full agreenment."); Southern Guaranty
Ins. Co. v. Rhodes, 46 Al a.App. 454, 243 So.2d 717, 721 (1971)
("[We nmust determine ... whether it was the intent of the parties
that the witten instrunment enbody all of the prior negotiations
and represent the final jural act, or whether it represented only
a part thereof and it was intended there be an additional,
collateral and separate oral agreenent.").

The question whether the parties have assented to a witing
as a conplete integration of their agreenent is a question of |aw
for the court, which is subject to the de novo standard of review
Wal l ey v. Bay Petroleum Corp., 312 F.2d 540, 544 (5th Cr.1963);
H bbett, 375 So.2d at 435; Hartford Fire Ins. Co. v. Shapiro, 270
Ala. 149, 117 So.2d 348, 353 (1960). To resolve this |[egal
guestion, we nust exam ne not only the witten instrunment itself,
but also the conduct of the parties and the surrounding
ci rcunst ances. See Hibbett, 375 So.2d at 435-36 (plurality
opi nion); Southern Guaranty Ins. Co. v. Rhodes, 46 Al a. App. 454,



243 So.2d 717, 721 (1971). In Hartford Fire Ins. Co. v. Shapiro,
270 Ala. 149, 117 So.2d 348 (1960), the Suprene Court of Al abam
adopted a three-part test to determ ne whether a collateral or
separate oral agreenent is admssible in addition to a witten
agr eenent :
" "(1) The agreenent nust in formbe a collateral one; (2) it
must not contradict express or inplied provisions of the
witten contract; (3) it nust be one that parties would not
ordinarily be expected to enbody in the witing...." "
Id. at 353 (quoting Mtchill v. Lath, 247 N Y. 377, 160 N E. 646,
647 (1928)); see also Al abama Farm Bureau Mut. Cas. Ins. Co. V.
Haynes, 497 So.2d 82, 83-84 (Ala.1986) (applying the three-part
test articulated in Hartford ); Sout hern Guaranty Ins. Co. V.
Rhodes, 46 Al a. App. 454, 243 So.2d 717, 722 (1971) (sane).

Examining the witten agreement itself, as well as the
surroundi ng ci rcunstances, we conclude that the witten instrunent
was intended to be a conplete integration of the parties'
agreenent. Therefore, the all eged oral agreenment between Moore and
TRWnerged into the witten docunent as a matter of law. Several
consi derations persuade us to reach this concl usion.

First, we note that the witten agreenent itself is a forma
docunent that appears to enbody all the terns of the parties’
agreenent with respect to the six wells, as opposed to an i nfornma
menor andum not purporting to be conplete. C. I.HM v. Centra
Bank of Montgonery, 340 So.2d 30, 33 (Al a.1976) (parol evidence

hel d adm ssi bl e because docunent at issue was intended only as an

informal, prelinminary menorandum of agreement). ? Al so, More

*Mbore points out that the witten docunent does not contain
an integration, or nmerger, clause, which states that the witten



studied the witten docunent and insisted upon certain changes
before she agreed to sign it, which indicates that she recognized
the inmportance of the witten docunent in governing the parties
rel ati onshi p. Moore's conduct also indicates that she had the
opportunity to require TRWto put its alleged oral promses in
writing.

Second, with respect to TRWs alleged oral prom ses relating
to the location of the wells, we note that the witten agreenent
directly addresses that sane subject. The witten agreenent
specifically describes the | ocation of two wells, and provi des t hat

"TRW has the final decision for l|ocation" of the remaining four

docunent expresses the conplete agreenent of the parties and that
all prior negotiations are nerged into the witten docunent.
Basically, an integration clause "is a portion of a particular
contract that restates the rationale of the parol evidence rule
within the ternms of the contract.” Environnmental Systens, Inc.
v. Rexham Corp., 624 So.2d 1379, 1383 (Al a.1993). The presence
or absence of an integration clause may be a significant,

al t hough not a conclusive, factor in ascertaining whether the
parties intended the witten instrument to be a conplete
integration. See, e.g., Chandler v. Lamar County Bd. of Educ.,
528 So.2d 309, 313 (Al a.1988) (citing the absence of an
integration clause as one reason for the court to exam ne parol
evi dence); Col afrancesco v. Crown Pontiac-GMC, Inc., 485 So.2d
1131, 1133 (Al a.1986) (citing the presence of a nmerger clause as
a reason to exclude parol evidence). See also Il Farnsworth on
Contracts 8 7.3, at 204-07 (1990). Stated differently, the
absence of a nmerger clause does not preclude a finding that a
witten contract constitutes an integration of the parties
entire agreenent. See, e.g., Jake C. Byers, Inc. v. J.B.C

| nvest nents, 834 S.W2d 806, 813 (M. App. 1992) ("The exi stence of
a nerger clause may be a strong indication the witing is
intended to be conplete, but its existence is not necessarily
determ native. Mre inportant, the absence of a nmerger clause is
i kewi se not determinative; the witing still my be conplete on
its face.") (citations omtted); Braten v. Bankers Trust Co., 60
N. Y.2d 155, 468 N. Y.S.2d 861, 456 N. E. 2d 802 (1983) ("In the
absence of a nerger clause, as here, the court nust determ ne
whet her or not there is an integration by reading the witing in
ight of surrounding circunstances, and by determ ning whet her or
not the agreenment was one which the parties would ordinarily be
expected to enbody in the witing.") (quotation omtted).



wells. The alleged oral agreenent that TRWwould drill its wells
only in accordance wth the sites indicated on the map, and that
TRW woul d never drill in the Field, is inconsistent with this
| anguage. |If the parties wshed to confine TRWto the drill sites
shown on the map, then presumably they woul d have described all six
sites (rather than just two) in the witten agreenent, and they
woul d not have left the location of four of the sites to TRWs
absol ute discretion.

Third, we find that TRWs all eged oral prom se never to dril
nore than six wells on the Mbore property is not collateral to the
witten agreenent, and therefore that this prom se al so nerged into
the witten agreenent. The purpose of the witten agreenent was to
define the parties' rights and obligations with respect to TRWs
contenpl ated extraction of nethane gas from the Mdore property.
Accordingly, any forfeiture of TRWs common-lawright todrill nore
than six wells would reasonably be expected to appear in the
witten docunment. Although Moore agreed to accept $10, 000 as ful
paynent for any damage which mght be occasioned by TRWSs
construction and operation of six coal bed nethane gas wells,
nowhere in the witten agreenment does TRWtrade away its common-| aw
right todrill additional wells, if drilling such additional wells
i s reasonably necessary to extract the nmethane gas. W concl ude
that the parol evidence rule bars the adm ssion of TRWs alleged
oral prom se never to drill nmore than six wells.

Bef ore concl uding, we pause to distinguish H bbett Sporting
Goods, Inc. v. Biernbaum 375 So.2d 431 (Ala.1979), a case upon

whi ch Moore relies in her brief. In Hbbett, a plurality of the



Al abama Suprenme Court reversed a trial judge's exclusion of
testimony of an oral non-conpetition agreenent between a | essor, a
retail shopping center, and its |essee, a sporting goods store.
Their |ease, which included a nerger clause, did not contain a
covenant not to conpete, and expressly stated that "there were no
"restrictive covenants or exclusives in favor of Lessee.” " Id. at
434. However, the existence of the oral agreenment was not
di sputed, and both parties stipulated that the | ease was not a true
and conpl ete expression of their agreenent. 1d. at 436. Thus, the
court reasoned that "[t]he parol evidence rule ... is based on the
assunption that the witten contract contains the full and exact
agreenent of the parties; but where admttedly it does not, the
reason for the rule ceases.” Id.

Hi bbett is distinguishable fromthe case at bar, because Penn
Castl e does not concede the validity of the all eged oral agreenent.
Rat her, Penn Castle maintains that the witten docunents express
the entire agreenment of the parties, and that the alleged oral
agreenment was nerged. For that reason, Hi bbett does not support
the district court's adm ssion of parol evidence in this case. See
Intercorp., Inc. v. Pennzoil Co., 877 F.2d 1524, 1531 (1l1th
Cir.1989) (distinguishing Hi bbett in a case where the parties
di sputed the validity of the oral agreenent); Hurst v. N chols
Research G oup, 621 So.2d 964, 968 (Al a.1993) (sane).

| V. CONCLUSI ON

Wthout the parol evidence admtted by the district court,

Moore's breach of contract and trespass clains fail as a matter of

Al abama | aw. Accordingly, the judgnment of the district court that



was entered upon the jury verdict in favor of More is REVERSED
W REMAND t he case to the district court for judgnment to be entered
for Penn Castle.

Wth respect to More' s cross-appeal, the judgnent of the

district court dism ssing her punitive damages claimis AFFI RVED



