PROPST, Senior District Judge, specially concurring:

| join the court’s opinion on petition for rehearing.
wite separately to address broader issues relating to qualified
i muni ty.

At a recent Eleventh Crcuit Judges’ Wrkshop, a speaker
remar ked that “Keeping up with qualified immunity lawis a full-
time job.” As a trial judge, | can well see how one m ght reach
that conclusion. | concur in the denial of rehearing as to
federal qualified immunity asserted by the defendants in their
i ndi vi dual capacities. 1In doing so, | hunbly nmake sone
suggesti ons which may reduce the workl oad of the followers of
this still developing law. Although I, as a trial judge, granted

qualified imunity to the two individual defendants in Jenkins v.

Tall adega City Board of Education, 95 F.3d 1036 (11th Cr. 1996)

, and later concurred in the denial of qualified inmunity in this
case, | submit that there is no inconsistency.'

Qur holding in this case is prem sed on the holding in Bell
v. WIfish, 441 U. S. 520 (1979). Bell clearly holds that “under
t he Due Process Cl ause, a detainee may not be punished prior to
an adjudication of guilt in accordance with due process of |law.”

Id., 441 U S. at 535. Having held that punishnent of pretrial

lIronically, the majority in Jenkins partially relied upon
this case in arriving at its holding. That opinion has now been
vacated because of the granting of an en banc rehearing by the
court.



det ai nees violates the Due Process C ause, the Court proceeded to
determ ne what factors are considered in determ ning whether
conduct constitutes “puni shnent.”

The Court, after stating that factors identified in Kennedy
v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963), “[provide]

useful guideposts in determ ning whether particular restrictions
and conditions acconpanying pretrial detention anmount to

puni shment in the constitutional sense of that word,” concl uded
that, “A court nust decide whether the disability is inposed for
t he purpose of punishnent or whether it is but an incident of
sonme other legitimte governnental purpose. . . . Absent a

showi ng of an expressed intent to punish on the part of detention

facility officials, that determination will generally turn *on
whet her an alternative purpose to which [the restriction] may
rationally be connected is assignable for it, and whether it
appears excessive in relation to the alternative purpose assigned

[to it].” Kennedy v. Mendoza Martinez, supra, at 168-69. . . .~

(enmphasis added). 1d., 441 U.S. at 538. The Court added,
Thus, if a particular condition or restriction is
reasonably related to a legitimte governnent al
objective, it does not, w thout nore, anmount to
“puni shnent.” Conversely, if a restriction or
condition is not reasonably related to a legitinmate
goal -- if it is arbitrary or purposeless -- a court
may infer that the purpose of the governnental action

is punishnent that may not constitutionally be



inflicted upon detai nees qua detai nees (enphasis

added) .

Id., 441 U S. at 539.

Whet her di scussed in the context of “expressed intent” to
puni sh, or in the context of determ ning the existence of a
| egiti mate governnmental goal, the purpose of the conduct is
significant, and the purpose may be inferred fromthe total
evi dence. Both purpose and intent are fact related and it is
difficult for me to see how such issues can be determned as a
matter of law, particularly when the claimis that it was
necessary to place a pretrial detainee on death rowin order to
protect him Such is the issue in this case.?

On the ot her hand, Jenkins, supra, is not a case involving

t he Due Process C ause nor the subjective intent or purpose of
the alleged violators. The Jenkins clains are Fourth Amendnent
clainms which are properly anal yzed under the Fourth Amendnent’s
“obj ective reasonabl eness” standard rather than under a

subj ective due process standard. See Grahamv. Connor, 490 U.S.

386 (1989). While the Bell Due Process C ause anal ysis requires,
as an essential elenent, proof of expressed intent or at |east

circunstantial evidence of an unlawful purpose, the Fourth

’I'n this case, the underlying issue is intentional or
pur poseful puni shnent, vel non. The nmeans of punishnment, if it
occurred, would appear to be incidental. Wile perhaps not
raised by the plaintiff as a Fifth Arendnent claim one could
argue that the purpose of the death row placenent was to induce a
confession. | will leave it to others to determne if a Fifth
Amendnent inquiry is purely objective.
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Amendnent anal ysis does not require any inquiry into subjective

state of mnd or purpose. Gaham supra, 490 U S. at 398.
Having noted this distinction, | further suggest that the

holding in Lassiter v. Alabama A & MUniv., 28 F.3d 1146, 1150

(11th Gr. 1994) (en banc), that “Courts nust not permt
plaintiffs to discharge their burden by referring to general
rules and to the violation of ‘abstract rights,”” is nore easily
applied in cases, such as Fourth Anendnent cases, where the
underlying inquiry is one of objective reasonableness. | thus
di stinguish the facts and issues of this case fromthose in
Jenkins. In Jenkins the issue is whether reasonable officials
woul d know that their conduct was objectively unreasonable.?
Such inquiries require nore than an abstract consideration of
Fourth Amendnent law. [|f the inquiry in Jenkins had involved an
el enent of intent or purpose, the intent or purpose, not the
speci fic conduct, may have been the appropriate issue to focus

upon if the inappropriateness of such intent or purpose had been

®See Foy v. Holston, 94 F.3d 1528 where the Court st ated:
To prevail on a claimabout famly privacy, parents
need to prove that a state actor interfered with a
protected liberty interest w thout sufficient
justification. This constitutional tort requires no

el enent of intent. . . . Violations of the right to
famly association are determ ned by a bal anci ng of
conpeting interests. . . so, state officials who act

to investigate or to protect children where there are
al | egati ons of abuse al nbst never act within the
contours of “clearly established | aw.”

The Jenkins majority would apparently require the defendants, in
t he acknow edged absence of clearly established Eleventh Grcuit
law, to, by inductive consideration of a factually distinct
Suprene Court case and one Associ ate Justice's dicta, decide what
the Eleventh Circuit would |ikely hold.
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clearly established. The Jenkins majority relied upon a Suprene
Court case which states that searches nust be reasonabl e under
the circumstances.” This is little nmore direction than the
insight that the Fourth Amendnent itself provides.® Apparently,
the Jenkins majority would hold that public officials nust
determ ne whether a controlling appellate court will determ ne
that certain conduct is egregious enough to qualify as being
unr easonabl e even t hough none has specifically so held.

Per haps no case provides a better exanple of the requirenent
of prior concrete law in Fourth Amendnment cases that does Wi ght
v. Whiddon, 951 F.2d 297 (11th Cr. 1992). Tennessee v. @arner,

471 U.S. 1 (1985) clearly established that the use of deadly
force to apprehend a fleeing, non-dangerous felony suspect is a
constitutionally unreasonabl e sei zure under the Fourth
Amendrment . ° Garner was decided six nonths before the incident in
Wight. In Wight, a person who had been arrested on a charge of
arnmed robbery and had confessed to the crinme ran froma
courthouse while awaiting a probation revocation hearing. The
escapee was admttedly unarned, but was fatally wounded as he ran
down an alley. The court held that Garner did not clearly

establish that deadly force cannot be used against a fleeing,

*[w] hether there was a reasonabl e rel ationship between the

scope of the search (the nmeasures adopted and the objectives of
t he search”).

* The right of the people to be secure in their persons
agai nst unreasonabl e search and sei zures.

°See al so Acoff v. Abston, 762 F.2d 1543 (11th Gr. 1985).
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previously arrested, non-dangerous felon. Thus, the police
of ficer who shot the fleeing felon was entitled to qualified
imunity.’

Since this case, unlike Jenkins and Wight, inplicates
subj ective intent or notive, the issue remains as to how such
intent clains are to be considered during the course of a

qualified imunity analysis. In Ratliff v. DeKalb County, Ga.

62 F.3d 338, 341 (11th Cr. 1995), the court stated, “We are
bound by our earlier holding that, in qualified inmunity cases,
intent is arelevant inquiry if discrimnatory intent is a
specific elenment of the constitutional tort; and, we follow that

rule here.” Conpare, however, Hansen v. Sol den-Wagner, 19 F.3d

573, 578 (11th G r. 1994)(“For qualified i munity purposes, the
subj ective notivation of the defendant official is inmmaterial
Harl ow s objective standard woul d be rendered neani ngl ess
if a plaintiff could overcone a summary judgnment notion based on
qualified imunity by injecting the defendant’s state of mnd

into the pleadings.”)?®

‘OF interest as it relates to the facts of this case is the
following dictumin Wight: “At a mninum ‘[i]t is clear :
that the Due Process Clause protects a pretrial detainee fromthe
use of excessive force that anmounts to punishnment.’ G aham]|[v.
Garner, 471 U.S. 1 (1985)], 109 S.Ct. at 1871 n. 10.” This
di ctum cl early distinguishes the appropriate analysis here from
that in Jenkins.

8 Thi s hol ding was made in even a First Anendnent case where
an elenment of the M. Healthy anal ysis includes a determ nation
of whether the defendant’s conduct was substantially notivated by
a consideration of the plaintiff’s protected speech. See M.
Healthy v. Doyle, 429 U. S. 274 (1979). Conpare Hansen’'s hol ding
to that in Fikes v. Gty of Daphne, 79 F.3d 1079 (11th Cr
1996) .




In the recent case of Foy v. Holston, cited supra,

attenpted to strike a balance in cases in which intent

the court

is an

el ement of the underlying claim The court in Foy stated,

One trigger to the doctrine’ s application depends
whet her the record establishes that the defendant,
fact, did possess a substantial [awful notive for
acting as he did act. At |east when an adequate |

upon
In

awf ul

notive is present, that a discrimnatory notive m ght
al so exist does not sweep qualified imunity fromthe

field even at the summary judgnent stage. Unless

it,

as a legal matter, is plain under the specific facts

and circunstances of the case that the defendant’s

conduct--despite his having adequate |lawful reasons to
support the act--was the result of his unlawful notive,
the defendant is entitled to immunity. Were the facts

assunmed for sunmary judgnment purposes in a case

involving qualified inmmunity show m xed notives (| awful
and unl awful notivations) and pre-existing | aw does not
dictate that the nerits of the case nust be decided in

plaintiff’s favor, the defendant is entitled to
I muni ty.

In note 9, the court added:

We know that matters of intent are often jury
questions. But, even at summary judgnent,
“where the defendant’s justification evidence
conpl etely overcones any inference to be
drawn fromthe evidence submtted by the
plaintiff the [] court may properly

acknow edge that fact. . . .” Young v.
General Foods Corp., 840 F.2d 825, 830 (1l1th
Cir. 1988)(quoting Gigsby v. Reynolds Metals

Co., 821 F.2d 590, 597 (11th Cr

1987)). . . . Here the record, in fact,
shows substantial lawful intent, while not
ruling out some unlawful intent, too. Unlike
MM Ilian and Ratliff (which involved pointed
district court fact findings--that we did not
revi ew -about the intent of the defendants
and in which the M. Healthy doctrine was not
di scussed), we are deciding the qualified

i mmuni ty question based on circunstances

whi ch incl ude indisputable and sufficient

| awful notivations on the part of

Def endants. ”.




Cawford, El v. Britton, 93 F.3d 813 (D.C. Cr. 1996) (en

banc), proposes another solution, in cases involving the intent
or notive of public officials, to preserving the holding in

Harlow v. Fitzgerald, 457 U S. 800 (1982) that requires sone

protection to such officials fromthe costs of |awsuits that
unduly chill their exercise of discretion in the performance of
their public duties. The apparent nmajority of the court held that
when notive or intent is an essential elenment of a constitutional
tort claim the plaintiff, in opposition to a notion for summary
j udgment based on qualified immunity, has to present clear and

convi nci ng evidence that the defendant acted with an

unconstitutional notive. The court split with regard to the
anount of discovery to be allowed to plaintiffs on the intent or
notive issue before the trial court rules on such notions. Wile
t he nunber of concurring opinions makes it difficult to ascertain
t he hol dings of the court, at |east one commentator has stated
that while Judge WIllians’ “opinion for the court” adopted the

cl ear and convi nci ng standard, Judge G nsburg’ s opinion prevail ed
as to the amount of discovery allowed. Judge G nsburg wote that
“a plaintiff [should be allowed] to pursue limted discovery only
upon a showi ng that he has a reasonable |ikelihood of turning up
evidence that a jury could consider clear and convincing proof of
t he defendant’s unconstitutional nmotive. . . .” It appears that
Judge Sil berman apparently stood alone in his view that there

shoul d be only an objective inquiry into the pretext of an



asserted legitimate notive. Judge Silberman woul d apparently
hold that if a defendant articul ates any reasonable notive for
his actions, he is entitled to sunmmary judgnment unless a jury
m ght find that such a suggested notive, whether true or false,
woul d be unreasonable. Apparently a jury would not be allowed to
determ ne the true notive. Judge Silberman’s viewis close to
t he hol ding in Foy.
In note 5 of Foy, the court remarked on the difference

bet ween constitutional torts which require proof of intent or
notive and those that don’t. The court stated:

But, many constitutional torts do not require

the plaintiff to prove that the defendant

possessed discrimnatory intent in acting.

For qualified immunity in such cases, no

court doubts that Harlow s test of objective

reasonabl eness applies: The subjective intent

of the governnent actor is uninportant to the

resolution of the qualified inmunity issue.

The sol e question is whether any reasonabl e

official (regardless of subjective notive)

could have acted as the defendant acted

wi thout violating clearly established |aw.
Jenkins involves the type case discussed in note 5 in Foy. CQur
i nstant case does inplicate the subjective intent of the
defendant. An issue is whether clains involving subjective
intent are appropriate for sunmary judgnent based upon qualified
immunity if a legitinmate notive is sinply posited. | find it
difficult to see how such cases can be determ ned at the sumary
judgment stage if there is any substantial evidence of an illegal
notive in view of the established | aw which precludes a tri al
court’s making credibility determ nations, weighing the evidence,
and interfering with a jury’'s drawing of legitimate inferences
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fromthe evidence. See Welch v. Celotex Corp., 951 F.2d 1235,

1237 (11th Gir. 1992).

| fully agree with the concerns expressed by various judges
about the exponential growth of such clains against public
officials.® | amsinply concerned that the rules be “clearly
established” so that neither parties nor trial courts will have
to continue to play panel roulette and can avoid unnecessary and
costly appeals. For an indication of the difficulty facing trial

courts, conpare the holding in Foy, supra, with that in Ratliff,

supra, and the vacated Jenkins majority opinion with the opinion
in Wight. Al so consider the above quoted statenent in Hansen.
While our holding in this case appears to be consistent with that
in Ratliff, it may be somewhat inconsistent with that in Foy,
al t hough Foy purports to distinguish our holding.

| suggest that the qualified inmunity issues cry out for
further en banc consideration, especially as to the clains
involving intent or notive as an elenent vis a vis those which do

not . *°

°See Judge Silberman’s opinion in Crawford-El, supra, for a
hi storical and statistical analysis.

YCrawford-El, supra, recognizes that trial courts are
caught in a “vortex of changi ng standards.”
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