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SUGGESTI ON OF REHEARI NG EN BANC

Before COX and BARKETT, Circuit Judges, and PROPST, Senior
D strict Judge.

PER CURI AM

" Honorable Robert B. Propst, Senior U. S. District Judge for the Northern District of
Alabama, sitting by designation.



The opinion reported at 88 F.3d 1554 (11th Cr. 1996), is
anmended by substituting the followng for section “F’, under part
| V of the opinion, pages 1571-73.

I V. Discussion

F. Tate's Sovereign Imunity From State Law Cl ai ns

The district court found that MMIlian had presented
sufficient evidence to create a genuine issue of material fact on
three state | aw cl ai ns agai nst Tate, |kner, and Benson: nalicious
prosecution (Count Twenty); abuse of process (Count Twenty-One);
and outrage (Count Twenty-Six). In addition, the court found that
a genuine i ssue exists as to a state | aw outrage cl ai magai nst Tate
and the DOC defendants (Count Twenty-Five). The court rejected
Tate’s state |aw sovereign imunity and state |aw discretionary
i muni ty defenses, holding that neither formof state lawinmunity
shields officials sued for intentional or malicious wongdoing in
their individual capacities.

On appeal ,* Tate contends that Al abama sheriffs are protected
by sovereign i munity under 8 14 of the Al abama Constitution, even
when they are sued in their individual capacities for malicious or
i ntenti onal wongdoi ng. According to Tate, a suit my be
mai nt ai ned against a sheriff only if it falls wthin one of five

limted categories.®? It is undisputed that McMIllian's clains do

! W have jurisdiction over this appeal from the district
court's denial of state lawimmnity because the state lawinmunity
asserted is an inmmunity against suit. See Giesel v. Hamlin, 963
F.2d 338, 340-41 (11th G r. 1992).

2 Quoting Parker v. Anmerson , 519 So.2d 442, 442-43
(Al a.1987), Tate argues that a sheriff is inmune from suit under
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not fall within any of the five categories.

We find in decisions by Al abama's appellate courts no clear
answer to the question presented. Sonme Al abama deci si ons,
i ncluding the nost recent ones, seem to support Tate's position.

Karrick v. Johnson, 659 So.2d 77 (Ala. 1995)(deputy sheriff imune

fromsuit for malicious prosecution and false inprisonnent); Drain
v. Odom 631 So.2d 971 (Ala. 1994)(sheriff is immune fromsuit in

his official capacity for negligent performance of his statutory

duties); Parker v. Amerson, 519 So.2d 442 (Al a. 1987)(sheriff is an

executive officer of State of Al abama and i s i nmune fromsuit under
Article |, 8 14, Al abanmm Constitution of 1901, in the execution of
duties of his office); Al exander v. Hatfield, 652 So.2d 1142 (Al a.

1994) (deputy sheriffs are imune fromsuit to the sanme extent as
sheriffs). Sone Al abama decisions point in the other direction

Phillips v. Thomas, 555 So.2d 81 (Ala. 1989)(Clearly, a state

officer or enployee is not protected by 8 14 when he acts
willfully, maliciously, illegally, fraudulently, in bad faith,
beyond his authority, or under a m staken interpretation of |aw);

Unzicker v. State, 346 So.2d 931 (Ala. 1977)(State inmmune when

i npl eaded as def endant, but governor, comm ssioner of conservation,

and state highway director, in their respective capacities, were

Article I, 8 14, Al abama Constitution of 1901, in the execution of
the duties of his office, except for actions brought (1) to conpel
himto performhis duties, (2) to conpel himto performmnisteria
acts, (3) to enjoin himfromenforcing unconstitutional |aws, (4)
to enjoin himfromacting in bad faith, fraudulently, beyond his
authority, or under mstaken interpretation of the law, or (5) to
seek construction of a statute under the Declaratory Judgnent Act
if he is a necessary party for the construction of the statute.
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not also imune where it was alleged that those officers acted
fraudulently, in bad faith, beyond their authority, or under a

m staken interpretation of the law); MlIlton v. Espey, 356 So.2d

1201 (Ala. 1978)(Section 14 does not necessarily immunize State

officers or agents fromindividual civil liability); DeStafney v.

University of Al abama, 413 So.2d 391 (Ala. 1982)(defense of

sovereign immunity afforded university and its president did not
extend to enpl oyee whose all eged tortious act was the basis of the

claim; Lunpkin v. Cofield, 536 So.2d 62 (Al a. 1988) (defense of

sovereign immunity does not bar suits against state officers and
enpl oyees for torts commtted willfully, maliciously, and outside

the scope of their authority); See also Gll v. Sewell, 356 So.2d

1196 (Al a. 1978).

But a recent decision by this court, Tinney v. Shores, 77 F.3d

378 (11th Cr. 1996), holds that under Al abama |aw a sheriff and
deputy sheriff are shielded by sovereign imunity against clains
based upon intentional torts. Sonme of the |language in Tinney is
confusing; the court says that "[u]nder Al abama |aw, sheriffs and
deputy sheriffs, intheir official capacities and individually, are
absolutely immune from suit when the action is, in effect, one
agai nst the state.” 1d. at 383. The clai munder consideration in
Tinney was against the sheriff and deputy sheriff in their
i ndi vi dual capaciti es. However, no consideration was given to
whet her the action was, in effect, one against the state. Federal
| aw controls a determnation relative to whether a state is the

real party-in-interest to the action, and under federal |aw the



claimin Tinney was not one against the state. See Kentucky v.

G aham 473 U.S. 159, 167-68, 105 S. . 3099, 3106-07 (1985); and
Jackson v. Georgia Dep't of Transp., 16 F.3d 1573, 1577 (11th Gr

1994). Notwi thstanding this confusing | anguage in Ti nney, the
hol ding of the case is clear: under Al abama |aw, a cl ai m agai nst
an Al abama sheriff in his individual capacity is barred by the
doctrine of sovereign imunity. W are bound to followlinney, and
do so. W hold that the district court erred in rejecting Tate's
sovereign imunity defense to the state | aw cl ai ns.

The petition for panel rehearing is, except as granted hereby,
DENI ED, and no nenber of this panel nor other judge in regular
active service on the court having requested that the court be
poll ed on rehearing en banc (Rule 35, Federal Rules of Appellate
Procedure; Eleventh Gircuit Rule 35-5), the Suggesti on of Rehearing
En Banc i s DEN ED



