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RANDOLPH COUNTY COWM SSI ON, a governnental entity; Randol ph
County Sheriff's Departnent, a governnental entity, Defendants,

Ri cky Hancock, an enpl oyee of the Randol ph County Conmi ssion
and/ or Randol ph County Sheriff's Departnent; Danny Bel yeu
Chevrolet, Inc.; Danny Belyeu, individually and in his capacity as
Presi dent of Danny Bel yeu Chevrolet; Scott Evans, an enpl oyee of
Danny Belyeu Chevrolet, Inc., and/or Danny Belyeu, Fictitious
Def endant (s), A, B, or C, Defendants-Appell ees.

Aug. 6, 1996.

Appeal from the United States District Court for the Mddle
District of Alabama. (No. CV-93-D-612-F), Ira De Ment, Judge.

Bef ore TJOFLAT, Chief Judge, BLACK, Gircuit Judge and GOODW N,
Senior Circuit Judge.

TJOFLAT, Chief Judge:

The controversy in this case stenms from an autonobile
transacti on between a Chevrol et deal ership and husband and wife
buyers. The buyers, Roy and Rita Cofield, were purchasing a new
Chevrol et Blazer from Danny Belyeu Chevrolet. As part of the
purchase price, the Cofields traded in to the dealership a car, a
pi ck-up truck, and a canper trailer. The transaction coll apsed
when the canper turned out to be a 1978 nodel, rather than a 1987
nodel (which is how the canper was described in the paperwork on

the sale)—and, thus, was of considerably less value than the

"Honorable Alfred T. Goodwin, Senior U S. Circuit Judge for
the NNnth Grcuit, sitting by designation.



deal ershi p expected.’

Enpl oyees of the deal ership discovered the m stake the sane
day the deal was closed. Danny Belyeu, the owner of the
deal ershi p, decided to cancel the transaction by "repossessi ng" the
Bl azer and returning to the Cofields the consideration (the canper,
aut onobi | e, and pick-up truck) they had given for it. Belyeu was,
however, concerned that the Cofields mght forcibly resist the
repossession of the Blazer. He therefore instructed his enpl oyees
to contact the local sheriff's office before proceeding with the
r epossessi on. They did so, and Deputy Sheriff Ricky Hancock
acconpani ed two Bel yeu enpl oyees, Scott Evans and John Bul |l ock, to
the Cofield residence.

Bul l ock's role was to take the Bl azer back to the deal ershi p;
Hancock acconpani ed Evans to the front door of the Cofield house.
The parties di spute whether the Bl azer had | eft the prem ses before
or after Deputy Hancock rang the Cofields's doorbell. There is no
di spute, however, that the Cofields objected to the renoval of the
Bl azer fromtheir prem ses.

Foll owi ng the deal ership's repossession of the Blazer, the
Cof i el ds brought this action agai nst the deal ership, Danny Bel yeu,
Scott Evans, the Randol ph County Comm ssion, the Randol ph County
Sheriff's Departnent, and Deputy Hancock. Their conpl ai nt

The Cofields claimthat they did not represent the canper
as a 1987 nodel. Nonetheless the transaction included, as part
of the purchase price of the Blazer, the trade in of a 1987
canper. The Cofields do not dispute that the difference in val ue
bet ween the two nodel s anounted to several thousand doll ars.

Whet her the Cofields intentionally deceived the deal ership is of
no nomnent.



contai ned ten counts.” Only a portion of count |, brought agai nst
Deputy Hancock, is at issue in this appeal. |In that portion, the
Cofi el ds sought noney damages agai nst Hancock in his individua
capacity under 42 U.S.C. 8§ 1983, alleging violations of the Fourth
and Fourteenth Amendnments to the United States Constitution.
Specifically, they alleged that Hancock effected a "seizure" of
their autonobile in violation of the Fourth Anmendnent and deprived
them of "procedural due process” in violation of the Fourteenth
Anmendnent . °

Deputy Hancock's answer plead the defense of qualified
immunity with respect to the constitutional clainms. The district
court granted Hancock sunmary j udgnent on that ground and di sm ssed
count |I. Because this left no federal clainms pending agai nst any
defendant, the court dism ssed w thout prejudice the Cofields'
pendent state | aw cl ai ns agai nst Hancock and the ot her defendants.

The Cofields appeal the granting of summary judgnent on the

e refer to the Cofields' anended conplaint as their
"conplaint.” In count |, which pertained solely to Deputy
Hancock, they alleged violations of the Fourth and Fourteenth
Amendnents to the United States Constitution. |In count V, which
al so pertained solely to Deputy Hancock, they alleged "failure to

supervise" in violation of Alabama law. In count I, which
applied only to Danny Bel yeu Chevrolet, they alleged breach of
contract in violation of Alabama law. In counts IIIl, IV, VI,

VIl, and I X, which applied to all of the defendants, they alleged
trespass, negligence, conversion, outrage, and conspiracy, all in
viol ation of Alabama law. Finally, count VIII alleged a claim

agai nst all the defendants under Al a.Code 6-5-370, which provides
a civil cause of action for acts that also constitute a felony.

%Count | also alleged that Hancock deprived the Cofiel ds of
t he equal protection of the laws in violation of the Fourteenth
Amendnent. The district court granted Hancock summary judgnent
on that claimas well as the clains under the Fourth Amendnent
and the Due Process Clause. 1In this appeal, the Cofields do not
contest the court's disposition of their equal protection claim



Fourth Amendnent and Due Process clains. W review the district
court's grant of summary judgnent de novo. See Reserve, Ltd. v.
Town of Longboat Key, 17 F.3d 1374, 1377 (11th Cr.1994), cert.
denied, --- U S ----, 115 S.C. 729, 130 L.Ed.2d 633 (1995).
.

"The law attending qualified immunity is well-settled. ™
Leeks v. Cunningham 997 F.2d 1330, 1333 (11th G r.1993).
Governnment officials enjoy imunity from civil damages provided
"their conduct does not violate clearly established constitutional

or statutory rights of which a reasonable person should have

known." Id., citing Harlow v. Fitzgerald, 457 U. S. 800, 818, 102
S.C&. 2727, 2728, 73 L.Ed.2d 396 (1982). "For a "right' to be
clearly established, "[t]he contours of the right nust be

sufficiently clear that a reasonabl e official woul d understand t hat
what he is doing violates that right." " Rodgers v. Horsley, 39
F.3d 308, 310 (11th G r.1994), citing Anderson v. Creighton, 483
U.S. 635, 639-40, 107 S.Ct. 3034, 3039, 97 L.Ed.2d 523 (1987).
Appel I ants theorize that the taking of the Blazer was clearly
wongful insofar as it contravened state law (i.e., that the
deal ership was not entitled to repossess the vehicle because the
appel  ants had not defaul ted under the sales contract). Moreover,
they claim Hancock knew the dealership was not entitled to
repossess, he knew the deal ership was nevertheless planning to
repossess, and he hel ped them do so. They argue that Hancock
t hereby effected a "seizure" of their property in violation of the
Fourth Amendnent. Additionally, they argue, his participation in

t he taki ng converted what woul d ot herw se have been an i nstance of



"self-help repossession” into a levying of property by a |aw
enforcement officer without a wit of attachment, in violation of
t he procedural conponent of the Due Process O ause.

Appel lant's argunment fails at the first step. The Al abama
Code provides that "[u]nless otherwi se agreed a secured party has
on default the right to take possession of the collateral. In
taki ng possession a secured party may proceed w thout judicial
process if this can be done wthout breach of the peace...."
Al a. Code 8§ 7-9-503 (1993). The Code does not define the word
"default,"” leaving this to the parties to the security agreenent
and to the comon |aw. See 4 Janes J. Wite & Robert S. Sumers,
Uni form Cormercial Code § 34-2 (4th ed. 1995). In the absence of
a particular definition adopted by the parties, the ordinary
meani ng of "default"” is "failure to pay." See 9A Ronald A
Ander son, Uniform Comercial Code § 9-501:27 (3d ed. rev. 1994).
We think it self-evident that failure of consideration, which is
what occurred in this case, constitutes failure to pay.

Appel lants point out that the "Sales Contract,"” which
contains the standard default and repossession clauses, does not
itself include any representation (by them as to the age of the
canper, and that the "Vehicle Invoice," which does contain such a
representation, does not include any default or repossession
cl auses. The two docunents, they argue, are wholly separate. W
do not address the nmerits of this argunent. Failure of
consideration can constitute a default and can thereby entitle a
creditor to repossess the collateral. Accordingly, it could not

have been "clear" to Deputy Hancock that the repossession was



"wongful."* As noted, then, appellants' argunent fails at the
first step; Hancock could not have known the taking of the Bl azer
was wr ongf ul .

Appel I ants al so suggest that a deputy sheriff sinply cannot be
present during an instance of self-help repossession. Even if a
repossessionis lawful, they argue, if a deputy sheriff is present,
t hat repossessi on becones a "sei zure" by the state. Mreover, they
contend, if he is present the repossession is no |onger an instance
of "self help" and, accordingly, nust be preceded by judicial
process. Appellants have pointed us to no cases, and we have found
no cases, that support either proposition. Soldal v. Cook County,
506 U.S. 56, 113 S. . 538, 121 L.Ed.2d 450 (1992), on which
appellants rely heavily, is readily distinguishable. In Soldal
deputy sheriffs assisted in a forcible eviction that was patently
unlawful .®> 1d. at 56-60, 113 S.Ct. at 541-42.

Finally, we think it plain that an officer's mere presence
during a | awful repossession is of no noment. |ndeed, arguably an

officer's "nere presence to prevent a breach of the peace” would

‘Appel | ants point to the fact that early in the day
foll owi ng the repossession, Deputy Hancock returned to their
house and filled out a "stolen vehicle report” for the vehicle.
This, they contend, supports the proposition that he knew t he
t aking was wongful. W are not persuaded. The Cofields had
argued strenuously—+o Hancock and others—that they were not in
default. That Deputy Hancock obligingly filled out a stolen
vehicle report is of no nonent.

°Furt hernore, even were Sol dal on point, it was handed down
wel |l after the events that gave rise to this lawsuit. Thus, even
if it established that a deputy sheriff's presence at a | awful
repossessi on sonehow transforns that repossession into a Fourth
Amendnent "seizure," this proposition was not "clearly
est abl i shed" for qualified immunity purposes when the
repossession in this case occurred.



not even constitute state action sufficient to give the court
subject matter jurisdiction. See Booker v. City of Atlanta, 776
F.2d 272, 274 (11th Cr.1985). Wile our cases suggest that state
action mght be present if an officer were to facilitate a
repossessi on, see id., see also Menchaca v. Chrysler Credit Corp.,
613 F. 2d 507, 513 (5th Cr.), cert. denied, 449 U S. 953, 101 S. C
358, 66 L. Ed.2d 217 (1980), the Cofields's own testinony pl aces the
Bl azer off, or exiting, the premi ses by the tine they reached their
front door to contest the repossession. The inplication is that
the repossession had been conpleted before the Cofields had any
contact with Hancock.®
[l

It is anything but clear that the repossession effected by
Danny Belyeu Chevrolet was unlawf ul. Moreover, according to
appellant's own version of the facts, the repossession appears to
have been conpleted prior to Hancock's involvenent. Finally, we
have found no precedent clearly holding that an officer's nere
presence at (or after) a lawful instance of self-help repossession
can anount to a violation of the Fourth and Fourteenth Amendnents.
Thus we conclude that Hancock could not have known his actions
m ght violate anyone's constitutional rights. He is entitled to
qualified inmunity.

AFFI RVED.,

®\Mor eover, of course, in Booker and Sol dal we were concer ned
only with the requisite state action to establish subject matter
jurisdiction. Neither case supports the theories of liability
advanced by the Cofields—+.e., that an officer's presence or aid
at a repossession effects a Fourth Anmendnent "seizure" by the
state or that his presence or aid transforns that repossession
into a "levying" of property.



GOODW N, Senior Circuit Judge, dissenting:

Wen reviewing a summary judgnment, we nust resolve al
reasonabl e inferences of fact in favor of the nonnoving party.
Goddard v. Urrea, 847 F.2d 765, 767 (11th Cr.1988). Because |
bel i eve a question of material fact exists, (whether Hancock was
there nerely to "keep the peace"); and because the |awwas clearly
est abl i shed that a sheriff without a court order could not lawfully
participate in the seizure of private property, | respectfully
di ssent.

The majority concludes that Hancock coul d not have assisted
with the repossessi on because the Blazer was already exiting the
Cofields' property at the tinme the Cofields reached their front
door . See mgjority opinion at ----. Thi s concl usi on does not
account for the assistance Hancock had al ready provi ded t hrough his
agreenent to acconpany the Belyeu Chevrolet enployees to the
Cofield house. Wthout the security provided by Hancock's
presence, the Belyeu enployees may not have been enbol dened to
attenpt the repossession.

Hancock cl ains that his assistance was solely for the purpose
of "keeping the peace,” but that claim is contradicted by the
testi mony of Evans, who solicited Hancock's aid. Evans testified
t hat he never told Hancock he was fearful of the Cofields, nor did
he indicate that he wanted Hancock's presence for security
pur poses.

Moreover, even if Hancock had not vyet assisted the
repossession when the Cofields opened their door, the Cofields

testified that Roy Cofield attenpted to go after the Blazer as it



was being driven off. When he did so, Hancock i nforned Roy that if
he interfered with the repossession he would be arrested. A
reasonable fact finder could conclude from this evidence that
Hancock did not just "keep the peace,” but in fact assisted with
t he repossessi on.

I f Hancock in fact participated in the repossession, his
actions violated clearly established aw. "The right of the people
to be secure in their persons, houses, papers, and effects, agai nst
unr easonabl e searches and seizures, shall not be violated...."
Amendnent 4, Constitution of the United States.

The Supreme Court clarified the purpose of the Amendnent in
United States v. Jacobsen, 466 U.S. 109, 113, 104 S. . 1652, 1656,
80 L.Ed.2d 85 (1984):

This text protects two types of expectations, one involving

"searches,"” the other "seizures." A "search" occurs when an

expectation of privacy that society is prepared to consider

reasonable is infringed. A "seizure" of property occurs when
there is some neaningful interference with an individual's
possessory interests in that property.
The district court found Jacobsen inapplicable as it was a cri m nal
case dealing with the sei zure of cocaine, and the Cofields' seizure
was a private taking of personal property. However, the Fourth
Amendnent protects "the people,” not exclusively "the crimnally
charged. "

The defendants argued that the application of the Fourth
Amendnent to cases of this kind was not clearly established |aw
until confirmed by the Suprenme Court's opinion in Soldal v. Cook
County, IIl., 506 U S. 56, 113 S.Ct. 538, 121 L.Ed.2d 450 (1992).

In Soldal, a landlord wished to renpve a tenant's trailer fromthe

trailer park for failure to pay rent. The landlord did not wsh to



wait for the necessary eviction papers, and asked the sheriff's
departnent to assist in a "self-help" eviction. The sheriff
acconpani ed the landlord to the park, and allowed the trailer to be
renoved from the prem ses. The Court held that a "seizure" had
occurred within the neaning of the Fourth Amendnent, remanding the
case to determne if the seizure was "reasonable.”

It matters not that Soldal was decided after the seizure in
this case. W need not wait for the Supreme Court explicitly to
declare a law "clearly established" before finding its violation
unprotected by qualified inmunity. Soldal did not claimto be
fashioning new law. To the contrary, the Court stated that its
holding fell within a long line of precedent, including Jacobsen,
466 U.S. 109, 104 S. . 1652. Wiile recognizing that a new
enphasi s had been placed on the anendnent's protection of privacy,
the Court stated "[t]here was no suggestion that this shift in
enphasi s had snuffed out the previously recogni zed protection for
property under the Fourth Anmendnent."” Soldal, 506 U.S. at 64, 113
S.Ct. at 545.

The majority seeks to distinguish Sol dal because it involved
a "patently unlawful" eviction. See mmjority opin. at ----.
However, the conparative |aw essness of the two seizures is
el usi ve. In both cases, legitinmate civil cause existed for the
sei zures, but the requisite judicial process was | acking.

The availability of "self-help" repossession in the present
case i s of no consequence. Belyeu's apparently friendly relations
with the sheriff permtted an "sel f-hel p" exercise to take on the

character of augnented self-help. The relevant |aw provides "In



taki ng possession [of collateral] a secured party may proceed
wi t hout judicial process if this can be done w thout breach of the
peace...." Al a.Code 8§ 7-9-503 (1993) (enphasis added). Once the
presence of |aw enforcenent officers is necessary, "self-help" no
| onger applies and judicial process is required.

Assum ng the Cofields' allegations are true, an issue for the
trier of fact to decide, Hancock's assistance in the repossession
of the Blazer violated clearly established Fourth Amendnment | aw.
Hence, Hancock's actions are not, as a matter of |aw, protected by
qualified inmunity.

| respectfully dissent.



