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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 95-5555

D. C. Docket No.95-2001-Cl V-SH

HERVE AUGUSTE,
Plaintiff-Appell ee,
ver sus

ATTORNEY GENERAL, UNI TED STATES, Janet Reno, | MM GRATI ON AND
NATURALI ZATI ON SERVI CE, UNI TED STATES, DI STRI CT DI RECTOR FOR
THE | MM GRATI ON AND NATURALI ZATI ON SERVI CE, Wl ter Cadnman,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Florida

(May 12, 1998)

Bef ore TJOFLAT and EDMONDSON, Circuit Judges, and O NEI LL*,
Senior District Judge.

*Honorabl e Thomas N. O Neill, Jr., Senior U S. District Judge for
the Eastern District of Pennsylvania, sitting by designation.

ON PETI TI ON FOR REHEARI NG

TIJOFLAT, Circuit Judge:

On petition for rehearing, appellee Herve Auguste contends
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that, in our initial disposition of this appeal, see Auguste V.

Attorney Gen., 118 F.3d 723 (11'" Gir. 1997), we erred in hol ding

that the federal courts hold no jurisdiction over the appeal s of
transitional claimnts--that is, claimnts whose cases were
pendi ng upon the effective date of recent amendnents to the

| migration and Nationality Act (“INA")--such as hinself. W
concl ude that Auguste’s protest regarding our jurisdictional
holding is correct, and therefore grant the petition for
rehearing and nodify our earlier opinion. W then address the
Governnent’ s appeal on the nerits and hold that the district
court erred in finding that Auguste’s waiver of his right to a

deportati on proceeding was insufficient.

l.

Under the Visa Waiver Pilot Program ("VWP"), see 8 U S.C. §
1187 (1994); see also 8 U S.C. A 8 1187 (West supp. 1998), an
alien froma qualifying country who neets certain requirenents
not relevant here may enter the United States without a visa for
no nore than ninety days if the alien waives "any right . . . to
contest, other than on the basis of an application for asylum
any action for deportation against the alien.” 8 US. C 8§

1187(b) (2)(1994)." On Qctober 13, 1994, Auguste entered the

! For reasons given in the text, we review Auguste’s

petition under the INA as it existed prior to the extensive
anmendnents passed in 1996



United States pursuant to the VWPP after signing a waiver form?
He remained in the United States beyond the authorized ninety-day
period, which expired on January 12, 1995. Wile in the country,
he obtained a fraudul ent work permt and Social Security card and
signed a contract to purchase a hotel in Ponpano Beach, Florida,
for $7.3 mllion.

The Border Patrol eventually |ocated Auguste at his Florida
resi dence and took himinto custody on Septenber 4, 1995. That
day, Walter Cadman, District Director of the INS, issued an order
of deportation because Auguste had violated the conditions of his
adm ssion to the United States under the VWP by staying beyond
ninety days. No hearing was held, in conformty wth the
procedures outlined in the INS regul ations that were pronul gated

pursuant to the WAPP.® Cadnan schedul ed Auguste's deportation

2 The waiver provision of that formread as follows:

WAI VER OF RICHTS: | hereby waive any rights to review
or appeal of an immgration officer’s determ nation as
to my admi ssibility, or to contest, other than on the
basis of an application for asylum any action in
deportati on.

CERTI FI CATION: | certify that | have read and
understood all the questions and statenents on this
form The answers | have furnished are true and
correct to the best of ny know edge and belief.

® These regulations state, in relevant part:

An alien who has been admtted to the United States
under the provisions of [the VWP] who is determ ned by
an inmgration officer to be deportable fromthe United
States . . . shall be renoved fromthe United States to
his or her country of nationality or |ast residence.
Such renoval for deportation shall be determ ned by the
district director who has jurisdiction over the place
where the alien is found, and shall be effected w thout
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for Septenber 12, 1995.

On Septenber 12, Auguste filed a petition for review of his
deportation, pursuant to 8 U.S.C. § 1105a (1994)," in the
District Court for the Southern District of Florida. He alleged,
inter alia, that his waiver of any right to a deportation hearing
was not "knowi ng and intelligent.” The district court granted a
stay of deportation and, after conducting energency hearings on
Septenber 12 and 15, found "the record woefully inadequate to
support a finding that Herve Auguste made an intelligent and
knowi ng wai ver of his due process right to deportation
proceedings.” It therefore granted Auguste's petition and

ordered that formal deportation proceedi ngs be conducted and that

referral of the alien to an inmgration judge for a
determ nation of deportability .

8 C.F.R S 217.4(c) (1997).

* That section provided, in relevant part, that "any alien
hel d in custody pursuant to an order of deportation nmay obtain
judicial review thereof by habeas corpus proceedings.” 8 U S.C. §
1105a(a) (10) (1994). As discussed in the text, section 1105a was
repealed in 1996 to elimnate review of orders of renoval. See 8
U S.CA 8 1105a(a) (West supp. 1998).

Auguste's counsel filled out and filed a standardi zed form
created by the Admnistrative Ofice of the United States Courts
for state prisoners seeking a wit of habeas corpus under 28
US C 8§ 2254 (1994). On the top of the form the nunber 2254
was crossed out and the nunber 2241 was handwitten above,
suggesting that Auguste sought a wit of habeas corpus under 28
U S C § 2241.

A review of the district court record reveals, however, that
Auguste's petition has been consistently treated as a petition
for relief pursuant to 8 U.S.C. § 1105a(a)(10). The district
court explicitly refers to Auguste's petition as a section 1105a
petition in its nmenorandum opi ni on and el sewhere. Moreover,
Auguste's petition and the argunents he presented in the district
court, in his appellate brief, and at oral argunment on appeal al
indicate that he is seeking judicial review of his deportation
order under section 106 of the INA, 8 U S.C. § 1105a (1995).
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August e be rel eased on bond pendi ng concl usion of the
pr oceedi ngs.

The Attorney Ceneral appealed fromthis judgnent. On appeal
we held that the district court |acked jurisdiction to hear
Auguste’s petition, and that we | acked jurisdiction to hear the
appeal , because of amendnents to the Inmgration and Nationality
Act (INA) enacted in the Illegal Immgration Reformand | nm grant
Responsibility Act of 1996 (II1RIRA), Div. C, Omibus
Appropriations Act, 1997, Pub.L. No. 104-208, 1996 U S.C C A N.
(110 Stat.) 3009-546 (codified in scattered sections of 8
US. C), that were passed whil e Auguste’s appeal was pendi ng.
Section 306 of the I RIRA conpletely restructured judicial review
of deportation orders, which were renaned "orders of renoval."
That section repeal ed section 106 of the INA, 8 U S.C. 8§ 1105a
(1995), inits entirety, see 8 306(b), 1996 U S.C.C. A N (110
Stat.) at 3009-612, and replaced it with a new section 242, see 8§
306(a), 1996 U.S.C.C.A N. (110 Stat.) at 3009-607 to -612
(codified at 8 U S.C. § 1252, see 8 U.S.C. A § 1252 (West Supp.
1998)). Anmended section 242(g), titled "Exclusive Jurisdiction,”
now st at es:

Except as provided in this section and notw t hstandi ng

any other provision of law, no court shall have

jurisdiction to hear any cause or claimby or on behalf

of any alien arising fromthe decision or action by the

Attorney Ceneral to commence proceedi ngs, adjudicate

cases, or execute renoval orders against any alien

under [the | NA].

Pub. L. No. 104-208, § 306(a)(2), 1996 U.S.C.C.A N. (110 Stat.) at

3009-612 (codified at 8 U.S.C. § 1252(g), see 8 U.S.C. A § 1252



(West Supp. 1998)). This provision is nmade applicable “w thout
l[imtation to clains arising fromall past, pending, or future
excl usion, deportation, or renoval proceedings under” the |NA °
Pub. L. No. 104-208, § 306(c)(1l), 1996 U.S.C.C.A N. (110 Stat.) at
3009-612.

The new section 242(g) went into effect on April 1, 1997.
See INS v. Yang, 519 U.S. 26, --- n. 1, 117 S.C. 350, 352 n. 1,

136 L. Ed.2d 288 (1996); Ramirez-Centeno v. Wallis, 957 F. Supp.
1267, 1269 (S.D.Fla. 1997). As stated supra, pursuant to the
|l RIRA, section 242(g) applies "without limtation to clains
arising fromall past, pending, or future exclusion, deportation,
or renoval proceedings under [the INA]." 8 306(c)(1), 1996
US CCAN (110 Stat.) at 3009-612. Auguste's petition is
clearly a "claimby [an] alien arising fromthe decision ... by
the Attorney Ceneral to ... execute renoval orders against [the]
alien under” the INA as contenplated by section 242(g). W
therefore held, in our initial opinion, that since April 1, 1997,
no court has had jurisdiction to review Auguste's deportation
order, except as provided by newy anended 8 U.S.C. § 1252,

Under section 1252, as anmended by the Il RIRA, judicial
review of orders of renoval may only be initiated in a court of

appeals. See 8 U . S.C. 88 1252(a)(1), 1252(b)(2) (West supp.

° \We conclude that the reference to “such Act” at the end

of this section is areference to the INA and not to the || R RA
because a “past proceeding,” by definition, could not have arisen
under the new act.



1998). Auguste did not conply with this procedure,® as he filed
his petition with the district court.” W therefore held that
the district court |acked jurisdiction to hear Auguste’s
petition, and that we | acked jurisdiction over this appeal. See
Auguste, 118 F.3d at 725-27.

On petition for rehearing, Auguste points to section 309(c)
of the I RIRA, which provides as foll ows:

(c) TRANSI TI ON FOR ALI ENS | N PROCEEDI NGS- -

(1) GENERAL RULE THAT NEW RULES DO NOT APPLY. - -

Subj ect to the succeeding provisions of this
subsection, in the case of an alien who is in exclusion
or deportation proceedings as of the title Il1l-A
effective date--

(A) the anendnments made by this subtitle shall not
apply, and

(B) the proceedings (including judicial review
t hereof) shall continue to be conducted w thout regard
to such anendnents.

Pub. L. No. 104-208 § 309(c), 1996 U.S.C.C.A N. (110 Stat.) at

3009- 625 (enphasis added). Auguste argues that this section
carves out an exception to section 306(g)’ s general abrogation of
the federal courts’ jurisdiction over deportation proceedi ngs not
conducted pursuant to 8 U.S.C. § 1252. W agree. W therefore

hol d that, pursuant to section 309(c) of the IIRIRA, we retain

® We presunme, without deciding, that the new judicial review
schene applies to orders of renoval issued pursuant to the VWPP;
as discussed in the text, however, we review Auguste’ s appeal
under the pre-11RIRA statutes. Wether or not judicial review
under 8 U.S.C. 8§ 1252 is available for aliens who are ordered
removed pursuant to the VWP, it is clear that no other form of
judicial review is authorized.

" This "mistake" was certainly not Auguste's or his
counsel's fault: the Il RIRA was not enacted until Septenber 30,
1996, nore than a year after Auguste filed his petition pursuant
to the then-in-force judicial review procedures of the |INA

7



jurisdiction to review deportation proceedi ngs for aliens whose

proceedi ngs were pending on April 1, 1997.

.

Because we conclude that we do have jurisdiction over this
appeal, we now address the nerits of the appeal. As noted supra,
Auguste filed a petition for a wit of habeas corpus in the
district court, alleging that his waiver of any right to a
deportation hearing was not "knowing and intelligent," as is
generally required of waivers of constitutional rights in

crimnal proceedings. See Illinois v. Rodriguez, 497 U S. 177,

183, 110 S. Ct. 2793, 2798, 11 L.Ed.2d 148 (1990).

The district court agreed and therefore granted Auguste's
petition. The court ordered that formal deportation proceedi ngs
be conducted and that Auguste be rel eased on bond pending
concl usi on of the proceedings. The Attorney Ceneral appeals from
this judgnent. W conclude that the district court erred in
assum ng that Auguste was entitled to any deportation hearing at
all, such that Auguste’s waiver of his right to a deportation
proceedi ng woul d have to be “knowing and intelligent.”®

Congress’ power to regulate the treatnment of aliens is
pl enary. Al though the Constitution contains no direct nmandate

regarding immgration matters, the federal courts have | ong

® W review this question de novo. See United States v.

Moya, 74 F.3d 1117, 1119 (11'" Gr. 1996) (revi ewing de novo
| egal conclusions involved in determ nation that alien was
entitled to Mranda warnings).




recogni zed that the political branches of the federal governnent
have plenary authority to establish and inplenent substantive and
procedural rules governing the adm ssion of aliens to this

country. See Jean v. Nelson, 727 F.2d 957, 964 (11'" Gr. 1984)

(en banc), citing Chae Chan Ping v. United States (The Chinese

Excl usion Case), 130 U.S. 581, 609, 9 S.C. 623, 631, 32 L.Ed.

1068 (1889). "[T]he responsibility for regulating the

rel ati onship between the United States and our alien visitors has
been commtted to the political branches [as opposed to the
judicial branch] of the Federal CGovernnent. Over no conceivabl e
subject is the |egislative power of Congress nore conplete.”

Reno v. Flores, 507 U S. 292, 305, 113 S. C. 1439, 1449, 123

L.Ed.2d 1 (1993) (internal quotation marks and citations
omtted).® "The power to expel aliens, being essentially a power
of the political branches of governnent, the |egislative and the
executive, may be exercised entirely through executive officers,
wi th such opportunity for judicial review of their action as

Congress nmay see fit to authorize or permt." Carlson v. Landon,

° W note that this case does not involve a petition for

the Geat Wit protected by the Constitution, see U S. Const.,
art. 1, 89, cl. 2 ("The Privilege of the Wit of Habeas Corpus
shall not be suspended, unless when in Cases of Rebellion or

| nvasi on the public Safety may require it."), and codified by 28
U S C 8§ 2241 (1994). \Wile Auguste's petition bel ow was | abel ed
"8§ 2241," it clearly sought judicial review of an INS decision.
See supra note 3. Indeed, Auguste freely admts that he is an
alien who was admtted into the country under the provisions of
an immgration statute, specifically the VWP, and that his
current detention and inm nent deportation are authorized by that
same statute. He also does not assert that District D rector
Cadman’ s order of deportation was not entered in accordance with
law. We find it difficult to inmagine a court granting the G eat
Wit under these circunstances.



342 U. S. 524, 537, 72 S.C. 525, 532-33, 96 L.Ed. 547 (1952)
(internal quotation marks om tted).

Congress and the INS have provided sone aliens with
deportation proceedings. See 8 U S.C. A 88 1225(b)(2)(A), 1229
(1997). Under the Visa Waiver Pilot Program however, Congress
and the INS do not provide deportation or renoval hearings to
VPP al i ens who have overstayed the authorized ninety-day peri od;
instead, the INS district director handl es the case and issues
the order of deportation. See supra note 2. Wth the Visa
Wai ver Pilot Program Congress has created a set of expeditious
procedures for the processing of certain aliens--visitors, such
as tourists and business travelers. Thus, any rights to a
deportation or renoval hearing, and to any sort of process at
such a hearing, that VAPP aliens m ght have are wholly statutory
and adm nistrative, granted by the Congress (through the INA) and
the INS™--and those authorities have decided not to grant any
such rights. W therefore conclude that the district court erred

in assumng that VAPP aliens are entitled to the sane deportation

 In the parlance of the field, VAPP aliens are thus

“excl udabl e” aliens and not “deportable” aliens. See Kwong Hai
Chew v. Colding, 344 U. S. 590, 600, 73 S.C. 472, 479, 97 L. Ed.
576 (1953) ("'excludable' aliens ... are not within the
protection of the Fifth Amendnent"); see also, e.g., 8 US.C 8§
1187(a)(3) (A) (1990) (requiring that the VWP wai ver form provide
“a sunmmary description of the conditions for excluding
noni mm grant visitors fromthe United States . . . under the
prograni) (enphasis added). That the procedures by which VWP
aliens are renoved fromthe country were referred to by the pre-
1996 I NA as “deportation” proceedings was, we think, nerely an
unfortunate m snonmer. Whether such proceedings are referred to
as exclusion proceedi ngs, deportations, or (as under the INA as
anmended by the 11 RIRA) renoval proceedi ngs does not change the
anal ysi s.
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or renoval proceedings that other aliens are entitled to.
Congress has specified, by statute, that the VWPP wai ver
shall be obtained with the use of a waiver form See 8 U S.C. 8§
1187(b) (3)(B) (1990) (repealed 1990) (directing Attorney General
to develop a formproviding for a waiver under the pilot
program; 8 U S.C. § 1187(a)(3) (West supp. 1998) (requiring that
VWPP aliens conplete the waiver form. Mreover, by providing no
adversarial hearing for the purpose of determ ning whether a VWP
alien knowingly and intelligently executed the waiver, Congress
and the INS have expressed an intention that the nmere execution
of the VWP wai ver form would concl usively establish a know ng

and vol untary wai ver.

This is consistent with the political
branches’ plenary authority to establish the procedures for
admtting and excluding aliens. Because, in the absence of any
constitutional concerns, Congress’ power over inmmgration

regul ation is plenary, we defer to Congress’ judgnent.

Accordi ngly, we REVERSE the judgnent of the district court.

SO ORDERED

' Auguste has made no claimthat the substantive conponent

of the Due Process C ause obligates Congress to establish a forum
in which he could litigate the question whether his waiver was
know ng and voluntary.
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