United States Court of Appeals,
El eventh Gircuit.
No. 95-5516
Non- Ar gunent Cal endar .

David FORG ONE, as Assignee of Harry Tofel and Lena Tofel,
Pl ai ntiff-Appellant,
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DENNI S PI RTLE AGENCY, INC., Anerican States |Insurance Conpany, an
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Cor por ati on, Defendant- Appel | ee,
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Appeals from the United States District Court for the Southern
District of Florida. (No. 94-7254-ClV-SJM, Stanley Mrcus, Judge.

Bef ore DUBI NA, BLACK and CARNES, Circuit Judges.

PER CURI AM

Thi s appeal concerns a single issue: Under Florida law, is
a claimfor negligence by an i nsured agai nst an i nsurance agent for
failure to obtain proper i nsurance coverage assi gnabl e? Because we
are unable to find any authoritative decision from the Florida
courts answering the question, we certify the question to the
Fl ori da Suprene Court.

| . BACKGROUND

The plaintiff and appellant in this case, David Forgione, was

involved in an autonobile accident with a vehicle owned by Harry

and Lena Tofel. He thereafter obtained a final judgnent against



them in the anmount of $600, 000. Forgi one was unable to satisfy
that judgnent conpletely, due to a gap in the Tofels' insurance
coverage. The Tofels assigned (or attenpted to assign) to Forgi one
all the rights and cl ai ns t hey have agai nst the i nsurance conpani es
and agents through whom they obtained their insurance coverage.
Those conpani es and agents are the defendants and appellees in this
| awsui t.*

Forgione alleges that there is a gap in the Tofels' coverage
and that sonme portion of Forgione's $600, 000 judgnment agai nst them
falls into that gap. As the asserted assignee of the Tofels, he
further alleges that the agent for State Farm who obtained the
Tof el s' base autonobi |l e coverage, and the agent for Fireman's Fund,
who obtained the Tofels'" excess liability unbrella coverage,
breached their duties of care to the Tofels by failing to exercise
reasonabl e skill and diligence to ensure that there woul d be no gap
inthelimt of the coverage in the base autonobile policy provided
to the Tofels by State Farm and the mninum of the unbrella
coverage that the Tofels were provided by Fireman's Fund in a
separate transaction. The action is not one for breach of
contract, but instead is for negligence arising from an all eged
relationship of trust and confidence between the Tofels and the
def endant s. ?

State Farm noved to di sm ss Forgione's conplaint, contending

'Forgi one voluntarily dismssed Denise Pirtle Agency, Inc.,
in order to maintain conplete diversity.

’Forgi one all eges that the agents were negligent; the
i nsurance conpani es that are the agents' principals are sued
under a vicarious liability theory.



that it involves a personal tort, the assignnent of which is
prohibited by Florida law. The district court granted State Farm s
notion and dism ssed the case, concluding that Florida | aw does
prohi bit assignment of the clains.
1. DI SCUSSI ON

As we understand it, under Florida | aw, purely personal tort
cl ai ms cannot be assigned. Exanples of such unassignabl e personal
tort clains are personal injury clains, including clains of nedical
mal practice. Florida Patient's Conpensation Fund v. St. Paul Fire
& Marine Ins. Co., 535 So.2d 335 (Fla. 4th DCA 1988), and cl ains
for intentional infliction of enotional distress, Not ari an v.
Plantation AMC Jeep, Inc., 567 So.2d 1034 (Fla. 4th DCA 1990).
Florida courts also treat clains of |legal mal practice as personal
torts incapable of valid assignnment. Washington v. Fireman's Fund
Ins. Co., 459 So.2d 1148 (Fla. 4th DCA 1984). However, no Florida
court has yet addressed whether a negligence claim against an
i nsurance conpany or agent, of the type presented by this case, is
assi gnabl e.

The district court, in holding that the negligence claimin
this case could not be assigned analogized it to a |egal
mal practice claim which cannot be assigned under Florida |aw
Forgione v. State Farm Mutual Ins. Co., et al., No. 94-7254-Cl V-
SIM op. at 9-10 (S.D.Fla. Oct. 31, 1995). The reason that | egal
mal practice cl ai ms cannot be assigned is the personal nature of the
rel ati onship between attorney and client and the attendant duties
arising fromthat rel ati onship. Washington, 459 So.2d at 1148 ("A

majority of jurisdictions prohibit the assignnment of [Iegal



mal practice] actions because of the personal nature of |egal
services which involve highly confidential relationships."). The
district court reasoned that a relationship simlar to that of
attorney and client "is created when a prospective i nsured consults
an insurance agent, provides that agent with specific information
about his unique circunstances and relies on the agent to obtain
appropriate coverage tailored to these circunstances."” Forgione,
No. 94-7254-CIV-SIJM op. at 9. The court noted that "an insurance
agent owes a prospective insured a duty of unwavering loyalty
simlar to that owed by an attorney to client.” Id. at 10.
Explaining that it is the special fiduciary nature of the
rel ationship that gives rise to its personal character, the court
concluded that the clainms of negligence in procuring appropriate
i nsurance coverage in this case are personal in nature and
i ncapabl e of assignment. 1d.

Al t hough the district court's classification of a claimby an
i nsured against his agent for negligence in obtaining insurance
coverage as a personal tort may be supported by the case |aw and
public policy, Florida cases may al so support the opposite result.
Florida law permits the assignnent of clains against insurance
conpani es based upon allegations that clains were handled in bad
faith. E g. Selfridge v. Allstate Ins. Co., 219 So.2d 127 (Fl a.
4t h DCA 1969). It is possible that Florida courts would permt
assignment of the negligence clains in this case. Extending the
class of nonpersonal assignable clains to include the clains
presented in this case m ght be as natural as extending the class

of personal nonassignable clains to include them



In the absence of any direct authority either way, any
conclusion we reach nust be based on uncertain anal ogy. The
district court believed that the clainms at issue here are nost
anal ogous to clainms of |egal malpractice. There are definite
simlarities. However, there are also significant dissimlarities,
particularly when one looks to the policy goals behind the
prohi bition against assignnment of |egal malpractice clains. In
extending the definition of a personal tort to a claimof |ega
mal practice, the court in Washi ngton, 459 So.2d at 1149, enphasi zed
the "personal nature of I|egal services which involve highly
confidential relationships.” One concern that appears to have
i nfluenced the Wshington court was that an attorney would be
unabl e to maintain client confidences if sued by soneone ot her than
the client. See id. (citing Chaffee v. Smith, 98 Nev. 222, 645
P.2d 966 (1982); Clement v. Prestwich, 114 I11].App.3d 479, 70
II'l.Dec. 161, 448 N E 2d 1039 (1983); Joos v. Drillock, 127
M ch. App. 99, 338 N.W2d 736 (1983); Christison v. Jones, 83
I11.App.3d 334, 39 Il1.Dec. 560, 405 N.E. 2d 8 (1980); Goodley v.
Wank & Wank, Inc., 62 Cal.App.3d 389, 133 Cal.Rptr. 83 (1976)).
That concern may not be warranted in the case of a prospective
i nsured and agent. An insurance agent, although under a fiduciary
duty to his prospective insured, is not bound by the sane canons of
ethics as is an attorney. An attorney-client relationship is
uni que anong agency rel ati onships. For those and ot her reasons, we
do not know whether the Florida courts would extend the rule of
nonassignability to the clains in this case.

VWhen substantial doubt exists about the answer to a materi al



state law question upon which the case turns, a federal court
shoul d certify that question to the state suprene court in order to
avoi d maki ng unnecessary state | aw guesses and to offer the state
court the opportunity to explicate state law. See, e.g., Msher v.
Speedstar Div. of AMCA Int'l, Inc., 52 F.3d 913, 916-17 (1l1lth
Cir.1995). "Only through certification can federal courts get
definitive answers to unsettled state | aw questions. Only a state
suprene court can provide what we can be assured are "correct'
answers to state | aw questions, because a state's highest court is
the one true and final arbiter of state law. " Sultenfuss v. Snow,
35 F.3d 1494, 1504 (11th G r.1994) (en banc) (Carnes, J.,
di ssenting) cert. denied, --- US ----, 115 S. . 1254, 131
L. Ed. 2d 134 (1995).
[11. QUESTION TO BE CERTI FI ED

Accordingly, we respectfully certify the foll owi ng questi on of
law to the Florida Suprene Court:

Can a claimfor negligence by an insured agai nst an insurance

agent for failure to obtain proper insurance coverage be

assigned to a third party?
Qur statenent of the question is not neant to limt the scope of
inquiry by the Florida Suprene Court. On the contrary:

the particul ar phrasing used in the certified question is not

torestrict the Suprene Court's consideration of the problens

i nvol ved and the i ssues as the Suprene Court perceives themto

be inits analysis of the record certified in this case. This

latitude extends to the Suprene Court's restatenent of the

i ssue or issues and the manner in which the answers are to be

given.. ..
Martinez v. Rodriquez, 394 F.2d 156, 159 n. 6 (5th Cr. 1968).

The entire record in this case, together with copies of the

briefs of the parties, is transmtted herew th.



QUESTI ON CERTI FI ED.



