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CARNES, Circuit Judge:

Plaintiffs brought this action alleging that the electora
structure for selecting the nmenbers of the governing conm ssion of
the City of Mam Beach, Florida, violated § 2 of the Voting Ri ghts
Act by diluting H spanic voting power. After a bench trial, the
district court concluded that there was no § 2 violation and
entered judgnent for the defendants. W affirm

| . FACTS AND PROCEDURAL HI STORY

The City of Mam Beach is |ocated on a seven mle stretch of

beach between the Atlantic Ocean and Bi scayne Bay. According to

the 1990 census, 92,639 people live within its 87 bl ocks. The
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raci al characteristics of the population are as foll ows:
Wi te 44,721  48.27%
Bl ack 3, 358 3.62%
H spanic 43, 342 46. 79%
O her 1, 218 1.31%

Tot al 92,639
The voting age population ("VAP'), defined as those aged 18 and
over, is as follows:

Wi te VAP 40, 106 50.41%

Bl ack VAP 2,548 3.20%

H spani c VAP 35, 947 45. 18%

O her VAP 957 1. 20%

Total VAP 79, 558

However, according to sanple data released by the Census Bureau
only 50.16% of the Hi spanic residents of Mam Beach are citizens,
whil e 88.18% of the non-Hi spanic residents are citizens.

M am Beach is governed by the Gty Conmmi ssion, consisting of
a mayor and six conm ssioners. Al seven nenbers (the mayor and
t he six conm ssioners) are elected in at-large el ections. The six
conmi ssi oner positions are nunbered so that candi dates nust run for
a particular seat. The mayor presides over City Conm ssion

nmeeti ngs but otherw se has no greater authority than the other six

'Occasionally in the trial and in the exhibits, the white
popul ation is stated as 44,421. At other tines, it is stated as
44,721. The percentage which is always stated to be 48.27% is
correct only if the figure 44,721 is used. That figure also
agrees with the census data.



conm ssioners. The Cty Commi ssion hires a city nmanager to run the
city on a day-to-day basis.

A nunber of Hi spanic citizens who reside in Mam Beach
brought this action against the GCty, its myor, the city
conmi ssioners, and the city clerk.? The conplaint alleged that the
defendants violated 8 2 of the Voting Rights Act of 1965, 42 U. S.C.
§ 1973, and further violated 42 U S C. 88 1981 and 1983.
Plaintiffs contended that the at-Iarge nethod of el ecting the mayor
and city comm ssioners inpermssibly diluted H spanic voting
strength in Mam Beach

The district court held a five-day bench trial beginning My
1, 1995. The court took judicial notice of a nunber of census
tables, which included information from the 1990 census of the
entire popul ation and i nformati on fromaquesti ons posed to a snal |l er
sanpl e popul ati on. The plaintiffs presented several w tnesses,
i ncluding four experts. The defendants call ed no expert w tnesses.
On the | ast day of trial, plaintiff Victor D az, proceeding pro se,
noved in open court that the district court dismss himas a party.
The district court denied that notion.

The district court concluded that the plaintiffs had failed to
carry their burden of proof on the § 2 vote dilution clai mbecause
they failed to establish any of the three preconditions and to
satisfy the totality of the circunstances prong, as required by
Thornburg v. Gngles, 478 U S. 30, 106 S.C. 2752, 92 L.Ed.2d 25
(1986). The court further concluded that the plaintiffs had fail ed

Plaintiffs also naned the Dade County, Florida supervisor
of elections as a defendant but |ater dism ssed the clains
agai nst him



to show intentional discrimnation, which was fatal to their § 1981
and 8§ 1983 cl ai ns. Accordingly, the court entered judgnent in
favor of the defendants.

On appeal, the plaintiffs have abandoned their 8 1981 and 8
1983 clains, raising only the question of whether the district
court correctly held that the plaintiffs failed to prove a 8§ 2
violation. Additionally, Diaz appeals fromthe district court's
refusal to dismss himfromthe action.

1. STANDARD OF REVI EW

W review a district court's findings of 8 2 vote dilution
for clear error. See Gngles, 478 U S. at 79, 106 S.C. at 2781.
Deference is afforded the district court's findings "due to its
"special vantage point' and ability to conduct an "intensely | ocal
apprai sal of the design and inpact of' a voting system" Lucas v.
Townsend, 967 F.2d 549, 551 (1i1th G r.1992) (quoting Wite v.
Regester, 412 U. S. 755, 769, 93 S. . 2332, 2341, 37 L.Ed.2d 314
(1973)). However, we wll correct a district court's errors of |aw
and its findings of fact based upon m sconceptions of |aw. See
United States v. Jones, 57 F.3d 1020, 1022 (11th Cir.1995) (citing
Meek v. Metropolitan Dade County, Fla., 985 F.2d 1471, 1481 (11th
Gir.1993)).

We review for abuse of discretion a district court's decision
whet her to grant a voluntary dism ssal. See Fisher v. Puerto Rico
Mari ne Managenent, Inc., 940 F.2d 1502, 1502-03 (11th G r.1991)
(citation omtted).

[11. ANALYSI S
A. THE SECTI ON 2 VOTE DI LUTI ON CLAI M



1. The G ngl es Franework
Section 2(a) of the Voting Rights Act states:
No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be inposed or applied by any
State or political subdivision in a manner which results in a
denial or abridgenent of the right of any citizen of the
United States to vote on account of race or color....
42 U.S.C. 8§ 1973(a). Section 2(b) further expl ains:
A violation of [8§8 2(a) ] is established if, based on the
totality of circunstances, it is shown that the politica
processes leading to nomnation or election in the State or
political subdivisionare not equally open to participation by
menbers of a class of citizens protected by [8§8 2(a) ] in that
its nmenbers have |ess opportunity than other nenbers of the
el ectorate to participate in the political process and to
el ect representatives of their choice.
Id. at 8 1973(b). As Justice O Connor explained in Thornburg v.
G ngles, "the essence of a vote dilution claimis that the State
has created single-nenber or mul ti menber districts that
unacceptably inpair the mnority group's ability to elect the
candidates its nenbers prefer.” 478 U.S. at 88, 106 S.Ct. at 2786
(O Connor, J., concurring in the judgnent).
The Gngles Court set forth three prerequisites for
establishing a 8 2 vote dilution claim Plaintiffs nust establish
t hat :

(1) the mnority group is "sufficiently [arge and geographically
conpact to constitute a mgjority in a single-nmenber district"”;

(2) the mnority group is "politically cohesive"; and

(3) "the white mpjority group votes sufficiently as a bloc to
enable it ... to defeat the mnority's preferred candidate."

Id. at 50-51, 106 S.Ct. at 2766-67 (citations omtted). These
three G ngles factors are "necessary preconditions" to a 8 2 vote
dilution claim 1d. at 50, 106 S.Ct. at 2766.

Proving the three preconditions is not the end of the story,



however. As the Supreme Court explained in a |later case:
if Gngles soclearly identified the three [preconditions] as
generally necessary to prove a 8 2 claim it just as clearly
declined to hold themsufficient in conbination, either in the
sense that a court's exam nation of rel evant circunstances was
conpl ete once the three factors were found to exist, or in the
sense that the three in conbination necessarily and in all
circunstances denonstrated dil ution.
Johnson v. De Grandy, 512 U.S. 997, 1011, 114 S. Ct. 2647, 2657, 129
L.Ed.2d 775 (1994). As 8 2 mandates, a court nust |look to the
totality of the circunstances to determ ne whether there is
i nperm ssible vote dilution. Gngles, 478 U.S. at 79, 106 S.C. at
2781; De Grandy, 512 U. S. at 1011, 114 S.C. at 2657. Borrow ng
from the Senate report acconpanying the 1982 Anendnents to the
Voting Rights Act, Gngles identified a list of factors that may
under the totality of the circunmstances support a claim of vote
dilution. See Gngles, 478 U S. at 37, 106 S.Ct. at 2759 (quoting
S.Rep. No. 97-417, at 28-29 (1982), reprinted in 1982 U S.C. C A N
177, 206-07).

The district court correctly utilized the G ngles franework in
anal yzing plaintiffs' 8 2 claim After exam ning the evidence, the
court concluded that the plaintiffs had failed to establish any of
the G ngles preconditions: nunerosity and conpactness, mnority
cohesion, or bloc voting. The court further concluded that, under
the totality of the circunstances, plaintiffs had failed to prove
their 8 2 vote dilution claim Because we hold that the district
court correctly determned that plaintiffs had failed to establish
the first G ngles precondition, nunerosity and conpactness, it is

unnecessary for us to review its other determ nations.

2. The First G ngles Precondition



Intheir attenpt to establish the first G ngles precondition,
the plaintiffs offered Jerry WIson, who testified as to the
denogr aphi cs of M am Beach. Based on 1990 census data, WIson
explained that the H spanic population of Mam Beach was
concentrated in the southern and northern ends of the city. He
al so produced a plan, called Plan 7-C, that divides Mam Beach

into seven districts of approximately equal popul ation:

Plan 7-C
Tot al Wi te Bl ack Hisp. Hi sp. Tot al Wi te Bl ack H sp. H sp.
Di strict Pop Pop Pop Pop % VAP VAP VAP VAP %
1 13,594 4,125 705 8,669 63.77% 11,817 3, 850 527 7,362 62. 30%
2 13, 509 4,340 600 8,408 62.24% 11,420 3,420 452 7,021 61. 48%
3 13, 213 7, 366 351 5,374 40.67% 12,195 7,043 307 4,747 38.93%
4 13, 224 8,149 169 4,723 35.72% 11, 547 7,184 153 4, 060 35.16%
5 13,027 10, 010 139 2,700 20.73% 11,288 8,770 123 2,263 20. 05%
6 13,432 6, 455 464 6,289 46.82% 11, 665 5,931 375 5,184 44. 44%
7 12, 640 4,276 930 7,179 56.80% 9, 626 3,508 611 5,310 55.16%
Tot al 92,639 44,721 3,358 43,342 79,558 40,016 2,548 35,947

As the table indicates, in three of the districts, Districts 1, 2,
and 7, Hi spanics constitute a majority of the popul ati on and of the
voting age population. Based on this proposed plan, WIson
concluded that the H spanic population of Mam Beach is |arge
enough and conpact enough to constitute a nmgjority in a
si ngl e-menber district.

As the district court found and WIlson admtted, however, he
did not take into account the significant disparity between
Hi spani ¢ and non-H spanic citizenship rates. Citizenship data is
available for the City of Mam Beach from the Census Bureau

through a separate special tabulation. Synt hesi zing data from



Table 182 and Table 167, contained in the 1990 Census of
Popul ati on, Social and Econom c Characteristics, Florida, produces
the followng citizenship rates, which denonstrate a significant
di sparity between Hi spanic and non-H spanic citizenship rates:

H spanic citizenship rate 50. 16%

Non- Hi spanic citizen ship rate 88. 18%
Applying these rates to Districts 1, 2, and 7 of Plan 7-C yields

the follow ng results:

Non Non Non Hispan % of
Hispan Hispani Hispan Hispan Hispan ic Hispanic
District ic [ ic ic ic Citizen Citizen
VAP Cit.Rate Citizen VAP Cit.Rat VAP VAP
e
VAP
1 4455 3928 7362 3692 48.45%
88.18% 50.16
%
2 4399 3879 7021 3521 47 .58%
88.18% 50.16
%
7 4316 3805 5310 2663 41.17%
88.18% 50.16

%

As the final columm of this table indicates, when citizenship is
taken into account, there is no Hspanic mgjority in any of the
districts. Accordingly, the district court concluded that the
plaintiffs failed to neet the first G ngles precondition because,
anong ot her reasons, they failed to consider citizenship rates in

drawi ng Plan 7-C,



Plaintiffs contend that citizenship should not be taken into
account. To support that position, plaintiffs rely on Sol onon v.
Li berty County, Florida, 899 F.2d 1012 (11th G r.1990) (en banc).
In Solonon, this Court wunaninously held that the plaintiffs had
established the three Gngles preconditions. The court split
evenly, however, on the question of the | egal significance of that
acconpl i shnent . Judge Kravitch wote a special concurrence, in
whi ch four judges joined. Then-Chief Judge Tjoflat also wote a
special concurrence in which four judges joined.® For present
pur poses, the differences that split the Court in Solonon are not
rel evant.

VWat is relevant is that every nenber of the Sol onon Court
agreed that the district court had erred in focusing on registered
voter statistics instead of voting age popul ation statistics. See
Sol onon, 899 F.2d at 1018 (Kravitch, J., specially concurring);
Sol onon v. Liberty County, Florida, 865 F.2d 1566, 1574 (11th
Cr.1988) (Tjoflat, J.), vacated and reh'g en banc granted, 873
F.2d 248 (11th Cr.1989). Because bl acks made up 51%of the voting
age population of the proposed district, the first Gngles
precondition was satisfied even though bl acks nmade up only 46% of
the registered voters of that district. See Sol onon, 899 F.2d at

1018 (Kravitch, J., specially concurring) and Sol onon, 865 F.2d at

®Insofar as it is relevant to our current discussion, Chief
Judge Tjoflat's concurrence referred to and adhered to the views
expressed in the prior panel opinion, Solonon v. Liberty County,
Fl orida, 865 F.2d 1566, 1574 (11th G r.1988), vacated and reh'g
en banc granted, 873 F.2d 248 (11th G r.1989), which he had
aut hored. Accordingly, the citations in the follow ng discussion
to the views of Chief Judge Tjoflat, and the four judges who
joined himin Sol onon, are to that prior panel opinion.



1574 (Tjoflat, J.)

The plaintiffs in this case contend that Sol onon requires that
voting age popul ation statistics be used in 8 2 anal ysis i nstead of
voting age citizenship popul ation statistics. O course, Sol onon
di d not address that issue, because there was no indication in that
case that there was any disparity between black and white
citizenship rates. Nor is there likely to be any disparity in
citizenship rates, except in a case, such as this one, where the
m nority popul ation includes a substantial nunber of immgrants.

Because the question was not presented in Sol onon, the
hol ding in that case could not and does not preclude a holding in
this case that refinenent with citizenship data is appropriate,
where that data is avail abl e and i ndicates a significant difference
inthe citizenship rates of the mgjority and mnority popul ati ons.
The reasoni ng i n Sol onon does not preclude such a hol ding, either.
Both opinions in that case reasoned that voting age popul ation
statistics were preferable to registered voter statistics because
mnority voter registration mght well have been suppressed by the
absence of any prospect of electing representatives of the
mnority's choice. 899 F.2d at 1018 (Kravitch, J., specially
concurring) ("An at-large election system that frustrates the
ability of mnorities to elect their chosen representatives wll
naturally reduce the incentive for blacks to register to vote.");
865 F.2d at 1574 (Tjoflat, J.) ("Mnority voter registration
figures are inherently unreliable nmeasures in vote dilution cases
because the very lack of mnority political power responsible for

bringing of the section 2 action may also act to depress voter



registration."). The sanme cannot be said of citizenship. It is
far nmore difficult for an immgrant to becone a citizen than it is
for a citizen to register to vote. Gven all the other benefits
citizenship entails, it is unlikely that a significant nunber of
t he non-citizen Hi spanic residents of the Gty of Mam Beach woul d
have becone citizens if only the Gty had been districted in a
manner making it possible for H spanics to elect a representative
of their choice to the Gty Comm ssion.

We find support for consideration of citizenship data in
Suprene Court opinions. The Court has thus far declined to answer
directly the question of "which characteristic of mnority
popul ations (e.g., age, citizenship) ought to be the touchstone for
proving a dilution claim" De Gandy, 512 U. S. at 1008, 114 S. C.
at 2656. However, the Court has said that the foundational inquiry
for the first G ngles preconditionis whether "the mnority has the
potential to elect a representative of its own choice in sone
singl e-nmenber district.”" Gowe v. Emson, 507 U S. 25, 39, 113
S.C. 1075, 1084, 122 L.Ed.2d 388 (1993) (citation omtted and
enphasi s added). As the G ngles court expl ai ned:

The reason that a mnority group making [a vote dil ution]

chal l enge nust show, as a threshold matter, that it is

sufficiently | arge and geographically conpact to constitute a

majority in a single-menber district isthis: Unless mnority

voters possess the potential to elect representatives in the
absence of the chall enged structure or practice, they cannot
claimto have been injured by that structure or practice...

Thus, if the mnority group is spread evenly throughout a

mul ti menber district, or if, although geographically conpact,

the mnority group is so small in relation to the surroundi ng

white popul ation that it could not constitute a magjority in a

singl e-nmenber district, these mnority voters cannot mai ntain

that they would have been able to elect representatives of

their choice in the absence of the nultinenber electoral
structure.



478 U.S. at 50 n. 17, 106 S.Ct. at 2766 n. 17 (enphasis added).
See Ronero v. City of Ponpbna, 883 F.2d 1418, 1425 (9th Cir. 1989)
(expl aining that the G ngl es opi nion "repeatedly nakes reference to
effective voting majorities, rather than raw popul ation totals, as
t he touchstone for determ ni ng geographi cal conpact ness” (footnote
omtted)).

In order to elect a representative or have a neaningful
potential to do so, a mnority group nust be conposed of a
sufficient nunber of voters or of those who can readily becone
voters through the sinple step of registering to vote. In order to
vote or to register to vote, one nust be a citizen. W agree with
the Ninth Grcuit that because "a section 2 claimw Il fail unless
the plaintiff can establish that the mnority group constitutes an
effective voting majority in a single-nmenber district," Ronero, 883
F.2d at 1426, the proper statistics for deciding whether a mnority
group is sufficiently |large and geographically conpact is voting
age population as refined by citizenship. ld. at 1424-26. o
course, the requirenment that voting age popul ati on data be further
refined by citizenship data applies only where there is reliable
information indicating a significant difference in citizenship
rates between the majority and mnority popul ations. As we have
previ ously indicated, such a disparity is unlikely except in areas
where the popul ation includes a substantial nunber of inmgrants.
We turn now to the question of whether such information exists in
this case

3. The Citizenship Information for Mam Beach

Plaintiffs attenpt to justify their expert's decision not to



use citizenship information by calling into question the accuracy
of the data itself. The Mam Beach citizenship information from
t he Census Bureau was not obtained by the door-to-door census but
is instead based on questions posed to a snaller segnment of the
popul ati on. The citizenship information (as well as sone other
information) is extrapolated fromthis smaller sanple popul ati on.
Because the citizenship information is based upon a sanple
popul ation, it cannot be as precise as the census data, which is
based upon the entire population. For exanple, according to the
sanpl e data, there are 42,888 Hi spanics in M am Beach, as conpared
to 43,342 as shown in the door-to-door census data. Plaintiffs
contend that because the sanple data underesti mates the Hi spanic
popul ati on and sinultaneously overestimates the white and bl ack
popul ation, mxing the sanple data with the census data invites
error.

If mxing the two sets of data is an invitation for error, it
isaninvitation plaintiffs thensel ves extended. |n addressing the
totality of the circunstances, plaintiffs offered incone, poverty
and education statistics show ng that H spanics in Mam Beach were
poorer and |ess educated than their white counterparts. Al of
those statistics canme from sanple data. One of the key census
tabl es containing citizenship data, Table 182, was one the district
court took judicial notice of at the plaintiffs' request. W wll
not allow plaintiffs to take i nconsistent positions by touting the
sanpl e data when it suits their purposes and decrying the validity
of that data when it does not.

Even if plaintiffs thensel ves had not introduced and relied on



t he sanpl e data, we woul d neverthel ess uphold the district court's
consideration of the citizenship statistics, even though those
statistics are based on sanple data. The use of sanple data is a
| ong-standing statistical technique, whose |imts are known and
nmeasurable. W will not reject the citizenship statistics solely
because they are based on sanple data w thout sone indication that
the sanple was tainted in sonme way. There were no argunents before
the district court that the sanple was skewed in a statistically
signi ficant way due to i nproper sanpling nmethod, small sanpl e size,
or sheer randomerror.* The plaintiffs contend that the sanple's
underestimation of the H spani c popul ati on shoul d cause the sanple
data to be rejected, but plaintiffs fail to show that that
underestimation is statistically significant. In fact, thereis a
close correlation between the door-to-door census data and the
sanpl e data. For exanple, with regard to figures for the Hispanic
popul ation (43,342 figure fromthe census data conpared to 42, 888
figure fromthe sanple data), the difference amobunts to | ess than
one percent. We conclude that the citizenship information for
M am Beach is reasonably accurate and denonstrates a significant
di sparity between Hispanic citizenship rates and non-Hi spanic
citizenship rates. In order to obtain an accurate assessnent of
H spanic voting strength, this reasonably accurate citizenship
i nformati on should be taken into account.

The plaintiffs offer two other argunents against using the

citizenship information. First, the sanple data, including the

‘Plaintiffs stated at oral argument that the sanple data for
M am Beach was based upon questions posed to approxi mately 10%
of the population, which is a relatively |arge sanple size.



citizenship information, is available only at the block group
l evel, not at the block level, which is the smallest population
group. Plaintiffs contended at oral argunent that using the bl ock
group data would force WIlson to nmake several assunptions when
drawing the map and result in a |less exact map. However, W] son
admtted in his testinony at trial that it was possible to create
a district map of Mam Beach using block groups. Accordingly, we
reject this argunent.

Second, the plaintiffs contend that the district court erred
in not accepting WIlson's plan disregarding citizenship, because
t he defendants presented no expert testinony expl ai ni ng how or why
citizenship should be taken into account. Putting aside for the
nonment the fact that the district court as factfinder was free to
reject Wlson's expert testinony, even if it was uncontradicted,
see Gegg v. U S Industries, Inc., 887 F.2d 1462, 1469-70 (1l1th
Cr.1989), plaintiffs m sconstrue the issue. Wether citizenship
shoul d be taken into account for the first G ngles precondition is
a question of law. See De Gandy, 512 U S. at 1007-10, 114 S. C
at 2655-56. WIlson's testinony, uncontradicted or not, and any
failure of the defendants to put on testinony, have no bearing on
the resolution of that |egal question.

Plaintiffs argue inthe alternative that, assumng citizenship
rates should be taken into account, Plan 7-C still allows for a
majority Hispanic district. However, that argunent is based upon
application of citizenship rates to raw popul ation figures, not to
voting age popul ation. As we have expl ained, both voting age and

citizenship are to be considered in determning whether the



mnority group has the potential to elect its preferred
representatives. Wen both citizenship and voting age are taken
into account, plaintiffs cannot nake the requisite show ng that
Hi spanics will constitute a mgjority in a single-nmenber district.

Plaintiffs point to one other piece of evidence in their
effort to show that the district court erred in deciding that the
first Gngles precondition had not been net. WIson apparently
created another map of Mam Beach on which he drew a single
district wwth a 66%majority H spanic VAP. Neither the map nor the
chart giving the racial breakdown of the single district were
i ntroduced into evidence. However, W/Ilson testified about the
single district, and we wll consider this evidence to the extent
he testified about it. 1In any event, WIson stopped short after
this first district and never drew the other six districts. There
is noinformation as to what the six remaining districts m ght | ook
i ke, where they would be | ocated, or what their racial and ethnic
makeup m ght be. Nor is there information about how nmany people
reside in the district or how the single district conpares in
popul ation size to the remaining six districts. Thus, this is not
really a plan, but only a part of one.

As this Court has interpreted the first G ngles precondition,
"plaintiffs in vote dilution cases nust denonstrate that the
chal | enged systemsuppressed mnority voting strength i n conpari son
to sone alternative, feasible benchmark system™ N pper v. Smth,
39 F.3d 1494, 1531 (11th G r.1994) (en banc majority opinion)
(citing Holder v. Hall, 512 U.S. 874, 114 S.Ct. 2581, 129 L.Ed.2d
687 (1994)), cert. denied, --- US ----, 115 S . C. 1795, 131



L. Ed. 2d 723 (1995); see also SCLC v. Sessions, 56 F.3d 1281, 1289
(11th Cr.1995) (en banc) ("[P]Jlaintiffs nust show that an

appropriate renmedy can be fashioned" as part of first G ngl es
precondition), cert. denied, --- US ----, 116 S.C. 704, 133
L. Ed.2d 660 (1996). A district court cannot inplenent an

i nconpl ete plan, containing only a single district, wth the rest
of the map left blank. Because this plan does not provide an
"alternative, feasible benchmark system™ plaintiffs' testinony
regarding this inconplete plan fails to neet the first G ngles
precondi ti on.

To summari ze, we conclude that the first G ngles precondition
requires the consideration of citizenship information to determ ne
whether a mnority has the potential to elect its preferred
representative in a single-nenber district, when that information
is reasonably accurate and denonstrates a significant difference
between mnority and majority citizenship rates. Wen citizenship
rates are applied to plaintiffs' Plan 7-C, the plan fails to create
any districts where Hispanics constitute a majority of potentia
vot ers. W agree with the district court that plaintiffs have
failed to establish the first G ngles precondition. Because we
hold that plaintiffs' 8 2 vote dilution claimfails with the first
G ngles precondition, we do not address the remainder of the
district court's findings of fact and concl usi ons of | aw concerni ng
the claim

B. THE RULE 41 DI SM SSAL
Plaintiff D az appeals fromthe district court's refusal to

grant his notion for voluntary di sm ssal pursuant to Federal Rule



of Givil Procedure 41. Diaz contends that his notion to dismss
was a Rule 41(a)(1)(ii) stipulation. That rule provides the
f ol | owi ng:

[ Aln action may be di sm ssed by the plaintiff w thout order of

court ... by filing a stipulation of dism ssal signed by al

parti es who have appeared in the action.
Fed. R CGv.P. 41(a)(1)(ii). Diaz's notion fails to neet the
requirenment of the rule in two ways. First, the notion was not
made in witing but was made orally in open court. Second, even if
an oral notion could satisfy the rule, there is no indication in
the record that anyone besides Diaz agreed to the notion. The rule
is clearly stated: a voluntary dismssal by stipulation is
applicable only if all the parties sign off on it. D az was not
entitled to a voluntary dism ssal by stipulation.

Rule 41(a)(2) provides the other avenue for a voluntary

dismssal. It states:

[ Aln action shall not be dism ssed at the plaintiff's instance

save upon order of the court and wupon such ternms and

conditions as the court deens proper.
Fed. R Cv.P. 41(a)(2). |If Diaz's notion to dismss is considered
as a Rule 41(a)(2) notion, it requires leave of the court and is
subject to the court's discretion. W reviewthe district court's
decision on a Rul e 41(a)(2) dism ssal only for abuse of discretion.
See Fisher v. Puerto Rico Marine Managenent, Inc., 940 F.2d 1502,
1503 (11th Cir.1991). W can find nothing in the record that
indicates the district court's refusal to grant his notion was an
abuse of discretion.

' V. CONCLUSI ON

For the reasons set forth above, we AFFI RMthe judgnent of the



district court.



