United States Court of Appeals,
El eventh Gircuit.
No. 95-5144.
In re Fred Paul SOLOMON, Debtor.
GUARDI AN LI FE | NSURANCE COVPANY, Pl aintiff-Appellant,
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Fred Paul SOLOVON, Defendant- Appel |l ee.
Sept. 23, 1996.

Appeal from the United States District Court for the Southern
District of Florida. (No. 94-1137-ClV), Sidney M Aronovitz, Judge.

Before TJOFLAT, Chief Judge, COX, Grcuit Judge, and HANCOCK,
D strict Judge.

PER CURI AM

Guardian Life Insurance Conpany appeals an order of the
district court concluding that Fred Paul Solonmon's interest in a
settlenment agreenent resolving a 1984 lawsuit is exenpt, under
Florida law, from Sol onon's bankruptcy estate. W reverse and
remand for further proceedings.

BACKGROUND

The relevant facts are discussed in the opinions of the
district court, Solonmon v. Guardian Life Ins. Co. of Anerica, 186
B.R 535, 535-36 (S.D. Fla.1995), and the bankruptcy court, In re
Sol onon, 166 B.R 998, 998-99 (Bankr.S.D.Fla.1994). W summari ze
them here only as pertinent to this appeal. In Decenber 1985,
Sol onon settled a |awsuit against Union Mitual Life Insurance

Conpany. The settlenment agreenment required Union Mitual to pay
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Sol onon $50, 000, foll owed by nonthly paynents of $6,507.97 for ten
years and a | unp-sum paynment of $450, 000, payable January 1, 1996.
Uni on Mutual also agreed to pay Solonon's attorney's fees, which
total ed $344, 250. Union Mitual was required by the settlenent
agreenent to purchase a comercial annuity contract from
Transanerica Annuity Service Corporation to ensure that the
agreenment's paynent schedule was conplied with. Union Mitual was
named as the payee under the Transanerica annuity contract;
Sol onmon is not a party to that annuity contract.

Solonmon filed a Chapter 7 bankruptcy petition in Decenber
1993. Solonon listed the settl enent agreenent as property exenpt
fromhis bankruptcy estate as an annuity under Fla.Stat. § 222.14
(West 1989), which provides, in relevant part:

the proceeds of annuity contracts issued to citizens or

residents of the state, upon whatever form shall not in any

case be liable to attachnent, garnishnent or |egal process in

favor ... of any creditor of the person who is the beneficiary

of such annuity contract...
Guardian Life, a creditor, objected to the clained exenption.
After a hearing, the bankruptcy court sustained the objection
concluding that the "Florida exenption applies only to annuity
contracts issued to citizens or residents of the state and of which
the debtor is the beneficiary.” Solonon, 166 B.R at 999. The
bankruptcy court held that Solonon's settlenent agreenent was not
exenpt, both because of its paynment structure and because Sol onon
had no interest in the Transanerica annuity. |Id.

The district court affirmed in part and reversed in part. The

court agreed with the bankruptcy court that the paynent earmarked

as attorney's fees by the agreenment did not qualify under section



222.14 for an exenption. But the court concluded that, under the
broad definition of "annuity" provided by the Florida Suprene
Court, see LeCroy v. McCollam (In re MCollam ), 612 So.2d 572
(Fla.1993), answering question certified in 955 F.2d 678 (1l1lth
Cr.1992), answer confornmed to, 986 F.2d 436 (11th G r.1993), it
was bound to hold that the paynents other than the attorney's fees
required by the settlement agreenent constituted an annuity
contract, exenpt under section 222.14 from Sol onon's bankruptcy
estate. Guardian Life, 186 B.R at 538. Cuardian Life appeal s the
district court's order to the extent that it reversed the
bankruptcy court.
DI SCUSSI ON

On appeal, we are presented with the sane i ssue addressed by
the district court: whether Solonon's settlenent agreenent with
Uni on Mutual constitutes an annuity contract wi thin the neaning of
Fla.Stat. 8 222.14, so that it is exenpt from Sol onon's bankruptcy
estate. W review de novo determ nations of |aw, whether nade by
t he bankruptcy court or the district court. Rei der v. Federa
Deposit Ins. Corp. (In re Reider ), 31 F.3d 1102, 1104 (11th
Cir.1994) (citing Equitable Life Assurance Soc. v. Sublett (In re
Sublett ), 895 F.2d 1381 (11lth G r.1990)).

Guardian Life contends that the district court erred in
concluding that the settlenent agreenment is an annuity contract

exenpt from Sol onon's bankruptcy estate.® GQuardian Life asserts

'Guardian Life al so argues that the Transamerica annuity
pur chased by Union Miutual to ensure adequate funding of the
agreenent does not qualify for an exenption under § 222.14. But
Sol onon concedes that the Transanerica annuity cannot be the
basis for an exenption, because he has never had a | egal or



that the agreenent is not exenpt because it is not an annuity
contract at all. CGuardian Life alleges that neither Sol onon nor
Uni on Mutual intended for the agreenent to be considered an annuity
contract, and it asserts that, except for the nonthly paynents,
none of the agreenent's other provisions bear any simlarity to an
annuity. By contrast, Solonon urges that we affirmthe district
court, arguing that the court correctly relied upon MCollam's
broad definition of "annuity"™ to conclude that the settlenent
agreenent qualifies for the section 222. 14 exenpti on.

We conclude that the agreenent between Union Mitual and
Sol onon does not qualify for the exenption provided by section
222.14. W recognize that the Florida Suprene Court has broadly
defined section 222.14 to include "all annuity contracts,"” stating
that "had the legislature intended to limt the exenption to
particular annuity contracts, it would have included such
restrictive language [in the statute].” MCollam 986 F.2d at 437-
38 (quoting Florida Suprenme Court's opinion with regard to question
certified). But the statute does not shield all debts or "accounts
recei vable" structured to resenble annuities from a debtor's

bankruptcy estate. W readMCollamto require the exi stence of an

equitable interest in that annuity contract. See In re Pizzi,
153 B.R 357, 360-61 (Bankr.S.D. Fla.1993) (construing 8§ 222.14 to
require that debtor be the beneficiary of annuity contract in
question in order to qualify for exenption). In this appeal,
then, we address only the character of the settlenment agreenent
bet ween Sol onon and Uni on Mut ual .

Guardi an Life contends that, even if we concl ude that
the nonthly paynents constitute an exenpt annuity, in no
event can the | unp-sum paynent of $450, 000 be classified as
an annuity. Because of our disposition of this case, it is
unnecessary for us to address separately this contention.



actual annuity contract before a series of paynents may be exenpt
under section 222.14. Accord In re Conner, 172 B.R 119, 121
(Bankr.M D. Fl a. 1994) (stating that "[i]f all that is required to
establish an annuity contract is a stream of paynents over tineg,
all installnment contracts would qualify as an annuity and that is
clearly not what the McCol | am deci sion requires").

The district court concluded that, because McCollam's broad
definition of "annuity" includes "debts structured as annuities,"”
"the settlenment agreenent in this case constitutes proceeds of an
annuity contract exenpt under Fla.Stat. § 222.14." Sol onon, 186
B.R at 538. The district court read MCollamtoo broadly; the
fact that Solonobn received a series of paynents under the
settl enent agreenment does not necessarily transformthe agreenent
into an annuity contract exenpted by section 222.14. To qualify
for the exenption, the parties to the agreenent nust have intended
to create an annuity contract. See Conner, 172 B.R at 121; Inre
Dillon, 166 B.R 766, 769 (Bankr.S.D. Fla.1994).

The | anguage of the agreenent between Sol onon and Uni on Mut ual
reveals that the parties did not intend to create such a contract.
See Conner, 172 B.R at 121 (agreenment nust be identified as an
annuity within four corners of the contract); Dillon, 166 B.R at
768 ("Had the Debtor intended the settlenent paynents to be paid
under an annuity contract, he had the ability to create such a
docunent."); Pizzi, 153 B.R at 362 (lottery wi nni ngs never terned
proceeds of an annuity; wi nner never called "beneficiary" or
"payee"). The settlenent agreenent wholly concerns itself with

resol ving Sol onon's 1984 cl ains against Union Mitual; it is a



garden variety release of liability. The district court therefore
erred by concluding that section 222.14 applies to exenpt the
paynents made under t he agreenent from Sol onon's bankruptcy estate.
CONCLUSI ON

We reverse the district court's order overruling Guardian
Life's objection to the clained exenption and remand to the
district court for further proceedings consistent with this
opi ni on.

REVERSED and REMANDED.



