United States Court of Appeals,
El eventh Circuit.
No. 95-5080.

M CCOSUKEE TRI BE OF | NDI ANS OF FLORI DA, a federally recognized
I ndi an Tribe, Plaintiff-Appellant,

V.
UNI TED STATES of America, ENVI RONMVENTAL PROTECTI ON AGENCY, Car ol
Browner, Admi ni strator of the Environnental Protection Agency, John
Hanki nson, Jr., EPA, Regional Admnistrator for Region 1V,
Def endant s- Appel | ees.

Feb. 10, 1997.

Appeal from the United States District Court for the Southern
District of Florida. (No. 95-0533-Cl V-EBD), Edward B. Davi s, Judge.

Bef ore HATCHETT, Chief Judge, DUBINA, Circuit Judge, and COHILL",
Senior District Judge.

HATCHETT, Chief Judge:

Appel I ant, M ccosukee Tri be of Indians of Florida (the Tribe),
filed a conplaint under the citizen suit provision of the C ean
Water Act (CWA), 33 U.S.C § 1365(a), against the United States
Envi ronnent al Protection Agency (EPA), the Admi nistrator of the EPA
(the Adm nistrator), and ot her agency officials. The Tribe all eged
that the Adm nistrator failed to conply with its duties under the
CWA and to find Florida's water quality standards violated the
ant i degradation requirenents of the CWA, 33 U.S.C. § 1313(d) (4)(B).
The district court, finding the Adm ni strator had no nandatory duty
to act, dism ssed the Tribe's conplaint for | ack of subject matter
jurisdiction. W reverse.

BACKGROUND

"Honor abl e Maurice B. Cohill, Jr., Senior U S. District
Judge for the Western District of Pennsylvania, sitting by
desi gnati on



In May 1994, the state of Florida enacted the Evergl ades
Forever Act (EFA), Fla. Stat. Ann. 8§ 373.4592 (West Supp.1994).
Florida characterizes the EFA as a state legislative action to
restore and maintain the ecosystemin the Everglades. On June 21
1994, the Tribe notified the Adm nistrator that EFA effectively
changed Florida's water quality standards. The Tribe all eged that
the Admi nistrator failed to require Florida to conply with the CWA
procedures for review and revision of water quality standards,
prescribed in 40 C F.R § 131.20 et seq., and that the EFA viol at ed
the CWA' s anti degradation requirenents, 33 U.S.C. 8§ 1313(d)(4)(B)

On Sept enber 15, 1994, the Adm nistrator infornmed the Florida
Departnent of Environnental Protection of the Tribe's allegations.
The Adm nistrator's letter related that if the EFA constituted a
change in state water quality standards, Florida had not submtted
t he revi sed standards to the Adm nistrator for review, as required
under 40 CF. R 8 131.20(c). Florida responded that the EFA did
not change the state's water quality standards and invited further
di scussions with the Adm nistrator if she disagreed with Florida's
assessnent. At the time of the commencenent of the Tribe's
| awsuit, the Administrator had not disagreed with Florida's
assessnent. On April 12, 1995, the Adm nistrator agreed wth
Florida's assessnment that the EFA did not change the state water
qual ity standards.

On March 16, 1995 the Tribe filed a conplaint seeking
injunctive and declaratory relief against the appellees. The Tribe
brought the | awsuit under the CWA citizen suit provision, 33 U.S. C

8§ 1365(a), which provides the district court with subject matter



jurisdiction over lawsuits against the Admnistrator for her
failure to performany nondi scretionary act or duty under the CMA
The Tribe also invoked jurisdiction pursuant to federal question,
mandanmus, civil actions by Indian tribes, and declaratory
judgments. The Tri be sought to conpel the appellees to conply with
the standards and procedures prescribed in the CWA, 33 U S.C. 8
1313(c)(2)(A), and with the procedures for review and revision of
water quality standards prescribed in the Code of Federal
Regul ations, 40 CF.R 8 131.20, et seq. Specifically, the Tribe
sought to conpel the appellees to treat the EFA as a change in
state water quality standards, to require Florida to initiate
noti ce and public hearings on any such change, and to find the EFA
in violation of the antidegradation requirenents of the CWA 33
U S C 8 1313(d)(4)(B). The appellees filed a notion to dismss
the Tribe's conplaint, pursuant to Federal Rule of G vil Procedure
12(b) for lack of subject matter jurisdiction and for failure to
state a claim

On July 26, 1995, the district court dismssed the Tribe's
conplaint for lack of subject matter jurisdiction. The district
court noted that a nondiscretionary duty inposed on the
Adm nistrator is a prerequisite for federal jurisdiction under the
CWA's citizen suit provision. The district court ruled that the
Adm ni strator did not have a nondi scretionary duty to treat the EFA
as a change in Florida's water quality standards and propose its
own regul ations, or require Florida to initiate public hearings on
Florida's alleged new regul ations. Because the state had the

initial duty of pronul gating water quality standards, the district



court ruled that the Adm nistrator nmerely retained a supervisory
role of reviewing the state's subm ssions. The Adm nistrator's
review of the state water quality standards, according to the
district court, is alnost entirely dependent upon the state's own
assessnent. The district court explained that Florida did not
consi der the EFA as a change in state water quality standards, made
no submission to the Admnistrator and did not trigger the
Adm nistrator's duty to evaluate the EFA
| SSUE

Whet her the district court erred in dismssing the Tribe's
conplaint for |ack of subject matter jurisdiction under the CWA
citizen suit provision, 33 U S.C. § 1365(a).

CONTENTI ONS

The Tribe contends that enactnent of the EFA effectively
changed Florida's water quality standards and that the district
court shoul d have all owed discovery before dismssing the Tribe's
conplaint. \Whether Florida changed the water quality standards,
the Tribe argues, required a detailed factual analysis of the
standards under the EFA and a conparison with the standards that
existed prior to the EFA. The Tribe maintains that the change in
standards under the EFA triggered the CWA procedures, requiring the
Adm nistrator to review the EFA and force the state to conply with
the CWA. The Tribe contends that the new standards under the EFA
violate the antidegradation nandate of the CW, 33 US. C 8§
1313(d) (4)(B)

Appel l ees contend that the CWA provisions inplicated here

create and confer the type of discretionary duties that courts have



found unreachabl e under the citizen suit provision. Appellees also
contend that the Adm nistrator does not have a nondiscretionary
duty to enforce the CWA against Florida; that the jurisdictional
ruling in this case did not require the district court to resolve
any disputed facts; that the district court properly treated
appel l ees’ notion as a facial attack on the sufficiency of the
conpl ai nt; and that the district court did not have to await
factual developnent of the record before it could determne
jurisdiction.
DI SCUSSI ON

W review the dismssal of a conplaint for |ack of subject
matter jurisdiction de novo. Tam am Partners, Ltd. v. M ccosukee
Tribe of Indians, 999 F.2d 503, 506 (11th Cir.1993). A clearly
mandat ed, nondi scretionary duty inposed on the Admnistrator is a
prerequisite for federal jurisdiction under the CWA citizen suit
provi sion. Preserve Endangered Areas of Cobb's History, Inc. v.
United States Army Corps of Engineers, 87 F.3d 1242, 1249 (11th
Cir.1996); Scott v. City of Hammond, Ind., 741 F.2d 992 (7th
Cir.1984). Upon review of the record, we find that the district
court erred in its determnation that the Adm nistrator had no
mandatory duty to review the EFA and conply with CWA procedures,
thus, precluding citizen suit jurisdiction under 8§ 1365(a). W
hold that subject matter jurisdiction in this case depended on
whet her the EFA changed Florida's water quality standards.

Under the CWA, 33 U.S.C. 8§ 1313, the Admnistrator has a
mandatory duty to review any new or revised state water quality

standards. See Natural Resources Defense Council v. United States



Envi ronnental Protection Agency, 16 F.3d 1395, 1399 (4th G r.1993)
("EPA sits in a reviewing capacity of the state-inplenented
standards, wth approval and rejection powers only."). The
Adm nistrator nust determne whether those standards are
scientifically defensible and protective of designated uses.
Nat ural Resources Defense Council, 16 F.3d at 1401. If the EFA
constituted a change in state water quality standards, the CWA
required Florida to submt the changes to the Adm nistrator. 33
U S C 8 1313(c)(2)(A). The Adm nistrator would reviewthe state's
subm ssion, and either approve or disapprove the new or revised
st andar ds. 33 U S.C 8§ 1313(c)(3). If the new or revised
standards were inconsistent with OCWM requirenents, t he
Adm nistrator would notify the state and specify the changes to
meet the CWA requirenents. 33 U S.C. 8 1313(c)(3). Wen a state
fails to adopt such changes wi thin ninety days, the Adm nistrator
must "pronptly prepare and publish proposed regulations setting
forth a revised or new standard” for the state. 33 US.C 8§
1313(c)(4). Unless the state adopts a standard consistent with the
CWA within ninety days of the publication, the Adm nistrator nust
pronul gate the state water quality standards. 33 US C 8
1313(c) (4).

After careful review, we find that the district court erred
in its jurisdictional determnation. The district court
i nappropriately relied on Florida's representations that the EFA
did not change Florida's water quality standards. The district
court ruled that because Florida made no submssion to the

Adm ni strator, the Adm nistrator had no duty to eval uate the EFA.



Florida's failure to submt any new or revised standards cannot
ci rcunvent the purposes of the CWA. See Scott, 741 F.2d at 998
("the CWA should be Iliberally construed to achieve its
obj ectives"). Even if a state fails to submt new or revised
standards, a change in state water quality standards coul d invoke
the mandatory duty inposed on the Admi nistrator to review new or
revi sed standards. Scott, 741 F.2d at 995 ("An administrator's
duty to approve or pronul gate sonme water quality standards m ght be
"nondi scretionary' wthin meaning of § 1365(a)(2)").

In the absence of action by the Adm nistrator, we concl ude
that the district court should have conducted its own factua
findings. Because citizen suit jurisdiction depended on whet her or
not the EFA constituted new or revised state water quality
standards, invoking a mandatory duty of the Adm nistrator, the
district court had to decide i ndependently the effect of the EFA on
exi sting state standards. The district court could not sinply
accept Florida's representations. Wthout determ ning the effect
of the EFA, the district court could not decide, in this case,
whet her jurisdiction existed under the CWA citizen suit provision,
33 U S.C 8§ 1365(a). See Lawence v. Dunbar, 919 F.2d 1525 (11th
Cir.1990) ("the existence of subject matter jurisdictionin fact")
(citations omtted).

The district court should have treated the appellees' notion
to dismss as a factual attack rather than a facial attack on the
Tribe's conplaint for lack of subject matter jurisdiction.
Lawrence, 919 F.2d at 1528-29. Factual attacks on the district

court's jurisdiction challenge jurisdiction in fact, irrespective



of pleadings, allowing parties to submt matters outside the
pl eadi ngs, such as testinony or affidavits. The issue of fact here
woul d be whet her the EFA changed Florida's water quality standards,
i nvoking a mandatory duty of the Admi nistrator, pursuant to the
standards and procedures for review of new or revised state water
qual ity standards under 33 U.S.C. 8§ 1313 and 40 C F.R § 131.20, et
seq. The Tribe contended, and we now accept, that the
jurisdictional question is intertwwned wth the nerits of the
Tribe' s clains. Lawence, 919 F.2d at 1529-30. G ven such
circunstances, the district court should apply a sunmary judgnent
standard when ruling on the notion to dism ss as a factual attack
on subject matter jurisdiction. Lawence, 919 F.2d at 1530.
CONCLUSI ON

Accordingly, the existence of CWA citizen suit jurisdiction
depended on whether the EFA conprised new or revised state water
qual ity standards. Because the district court failed to make this
determ nation, we reverse the district court's dismssal for |ack
of subject matter jurisdiction and remand for further proceedi ngs
consistent with this opinion.

REVERSED and REMANDED



