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PER CURI AM

Phillip Van Zant appeals the district court's denial of his
pro se habeas petition challenging a parole revocati on proceedi ng.
We reverse and remand with instructions to dismss the petition for
| ack of subject matter jurisdiction because Van Zant was not "in
custody” under 28 U.S.C. § 2241 to chall enge the parole revocation
at the time of the filing of his petition.

| . BACKGROUND

In 1979, Van Zant entered a plea of nolo contendere to second
degree nurder and was sentenced to life inprisonment. On August
16, 1983, the Florida Parole Conmm ssion (the Comm ssion) rel eased
Van Zant on parole. On Decenber 18, 1985, his parole was revoked.
On June 3, 1986, Van Zant was rel eased on parole for a second tine.
H s second parol e was revoked on Septenber 30, 1987. As a result
of this second violation, the Conm ssion enhanced Van Zant's
presunptive parol e rel ease date by five years for having two parole

revocati ons and set the date at October 29, 2006. From 1989 to



1991, Van Zant unsuccessfully challenged the second parole
revocation in state courts. After exhausting his state renedies,
Van Zant filed a federal habeas corpus petition. On July 29, 1992,
the district court dismssed the petition as noot because Van Zant
had been released on parole for the third time on Cctober 29
1991.' Van Zant's third parol e was revoked on August 19, 1992. On
January 12, 1993, the Conm ssion established Van Zant's next parole
date at July 23, 2005, having enhanced it by ten years for three
parol e revocations. Van Zant is currently incarcerated.

On Septenber 22, 1994, Van Zant filed the instant habeas
petition reasserting his previous challenges to the second
revocati on. He alleged that at the prelimnary hearing he was
deni ed counsel, denied the right to confront witnesses, prejudiced
by the adm ssion of wuncharged crimnal conduct, and denied the
opportunity to present witnesses. He also alleged that his parole
revocation violated Florida statutes and that the Conm ssion had
abused its discretion. The Comm ssion responded that Van Zant was
no longer "in custody"” under 28 U S. C § 2241 to challenge the
second parole revocation because he had been released from the
incarceration resulting fromthe second parol e revocation.

The magistrate judge found that Van Zant was "in custody”
because the second revocati on had been used to enhance his current
parol e date. The magi strate judge then reconmended denying relief,
finding Van Zant's clains neritless. The district court adopted

the magistrate's report, and denied Van Zant's petition. On

'I't appears that Van Zant did not pursue a timely appeal of
his federal habeas petition. On October 14, 1994, the district
court entered an "Order Denying Mdtion for Bel ated Appeal ."



appeal, Van Zant repeats the nmerits of his clains.
1. DI SCUSSI ON

Federal district courts have jurisdictionto entertain habeas
petitions only frompersons who are "in custody in violation of the
Constitution or laws or treaties of the United States.” 28 U. S C
§ 2241(c)(3). A petitioner is not "in custody" to challenge a
conviction when the sentence inposed for that conviction has
conpl etely expired. Mal eng v. Cook, 490 U S. 488, 490-91, 109
S.C. 1923, 1925, 104 L.Ed.2d 540 (1989). Wen the "sentence
i nposed for a conviction has conpletely expired, the collatera
consequences of that conviction are not thenselves sufficient to
render an individual "in custody' for the purposes of a habeas
attack uponit." 1d. at 492, 109 S.C. at 1926. However, we have
held that the Supreme Court in Maleng left open the possibility
that petitioners who are currently incarcerated may chal |l enge the
enhancement of their current sentences by prior convictions for
whi ch the sentence has conpletely expired. Wite v. Butterworth
70 F.3d 573, 574 (11th G r.1995), corrected, 78 F.3d 500 (1l1th
Cir.1996); Harper v. Evans, 941 F.2d 1538, 1539 (11th G r.1991);
Battle v. Thomas, 923 F.2d 165, 166 (11th G r.1991). 1In order to
nmeet the "in custody" requirenent, the petitioner is deened to be
chal l enging the current sentence that has been enhanced by an
expired conviction, rather that directly challenging the expired
convi cti on. Therefore, a petitioner may challenge an expired
conviction only if, at the tine of the filing of the petition, (1)

the petitioner is incarcerated under a current sentence that (2)



has been enhanced by the expired conviction.?

The issue is whether Van Zant is incarcerated under a current
sentence that has been enhanced by the parol e revocati on he seeks
to expunge. Van Zant asserts that the inposition of a parole date
is equivalent to incarceration under a current sentence and his
parol e date has been enhanced by an extra five years on account of
t he parol e revocation.® He seeks relief fromthis Court to expunge
t he second parol e revocation fromhis record so that it will not be
used to enhance his current parole date.

Initially, we note that the grant of parole is entirely
di scretionary, and the parole release date is just a presunption,
not an effective release date. See Florida Parole and Probation
Comm ssion v. Paige, 462 So.2d 817, 819 (Fla.1985) ("Placenent of

the inmate on parole on the date of his presunptive parol e rel ease

’Thi s case does not concern the issue of nootness. The
i ssue of jurisdiction under the habeas statute precedes and is
separate fromthe issue of nootness. Tyars v. Finner, 709 F.2d
1274, 1278-80 (9th Cir.1983). Mootness is an issue of
constitutional dinmension. I1d. |If the district court has
jurisdiction at the time of the filing of the habeas petition,
but at the time of decision, the chall enged sentence has expired,
the court nust decide whether the petition is nmoot. A
determ nation that the petitioner may suffer adverse coll ateral
consequences from an expired sentence wll not, however, create
jurisdiction when no jurisdiction was present at the tine the
petition was filed.

W do not decide whether inposition of a parole date is
equi valent to incarceration under a current sentence. W note
that Van Zant was inprisoned for life and his habeas petition
does not chal |l enge that conviction. He challenges the revocation
of his second parole in 1987 which resulted in a reinstatenent of
his life sentence. The sentence of reinstatenent expired when he
was subsequently paroled for the third time in 1991. The proper
time to file a federal habeas petition in this case was after the
second parol e revocati on and before being subsequently parol ed.
Apparently, Van Zant filed such a petition, but he did not seek
review of the district court's denial of the petition. See supra
note 1.



date ... is not automatic."). |In this case, Van Zant was rel eased
in 1991, well before his parole date of October 29, 2006. The
Conmi ssion has "the ultimate discretion in deciding whether to
parole."” 1d. The Supreme Court has directed that federal "courts
shoul d be particularly deferential to the inforned discretion of
corrections officials.” Turner v. Safley, 482 U S 78, 90, 107
S.Ct. 2254, 2262, 96 L.Ed.2d 64 (1987).

We hold that the rel ationship between the chall enged parol e
revocation and Van Zant's current parole date is too "specul ative
and renote” for us to find that the parole revocati on enhanced Van
Zant's parole date. Sinclair v. Blackburn, 599 F.2d 673, 675-76
(5th Gr.1979), cert. denied, 444 U S. 1023, 100 S.C. 684, 62
L. Ed. 2d 656 (1980).* In Sinclair, we held that the petitioner was
not in custody to challenge a prior expired conviction when that
convi ction had nmerely been one of many factors used to deny parol e.
We held that the relationship between the prior expired conviction
and the current custodial sentence was too "specul ative and renot e"
to establish custody. ld. at 676. The effect of the parole
revocation in this case is even nore specul ative than in Sinclair.
Wth two parole revocations on Van Zant's record, the Conm ssion
set the parole date at OCctober 29, 2006. Wth three parole
revocations on his record, however, the Comm ssion accel erated his
parol e date to July 23, 2005. Even assumng that inposition of a

parole date is equivalent to incarceration under a current

“I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th
Cir.1981) (en banc), this Court adopted as binding precedent al
decisions of the former Fifth Grcuit handed down prior to close
of business on Septenber 30, 1981.



sentence, Van Zant cannot chall enge the parole revocati on because
its enhancenent effect on his current parole date is too
"specul ative and renote."” The district court, therefore, erred in
addressing Van Zant's clainms on the nerits because it had no
jurisdiction to entertain Van Zant's habeas petition.
I 11. CONCLUSI ON

We reverse and remand for the district court to dismss the

petition for |ack of subject matter jurisdiction.

REVERSED and REMANDED.



