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Appel | ee,
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March 25, 1997
Appeal from the United States District Court for the Southern
District of Florida. (No. 95-204-CIV-CCA), C. dyde Atkins,

D strict Judge.

Before ANDERSON, Circuit Judge, KRAVITCH, and HENDERSON, Seni or
Circuit Judges.

PER CURI AM

Royal Caribbean Cruises, Ltd. ("Royal Caribbean”) filed this
tax action in the Southern District of Florida seeking a refund of
taxes paid pursuant to 26 U S.C. 8 4471. The United States filed
a counterclai mseeking additional taxes it clains Royal Caribbean
owes under 8§ 4471. Royal Caribbean noved for summary judgnment, and
the governnent cross-notioned for sunmary judgnent on its
counterclaim The district court granted Royal Caribbean's notion
and deni ed the government's notion. The governnment appeal ed.

| . FACTS

The material facts in this case are not in dispute. Roya
Cari bbean, a M am -based cruise line, transports passengers on
crui ses whi ch begin in Vancouver, Canada, travel along the Al askan

coast, and end in Vancouver, Canada. Al'l of the passengers on

"Judge Kravitch was in regular active service when this
matter was originally submtted but has taken senior status
effective January 1, 1997.



these cruises begin and end their voyages in Vancouver, Canada.
During the voyage, the Royal Caribbean ships stop at ports in
Al aska and the passengers may | eave their ship to go ashore. Sone
passengers do | eave the ship during the Al askan stopovers, but the
passengers return before the ship sails again. These stopovers are
of a short duration and do not |ast overnight.

Royal Cari bbean ordinarily does not coll ect taxes under § 4471
for passengers who |eave the ship during the Al askan stopovers.
However, Royal Caribbean collected the tax for one passenger and
filed this lawsuit seeking a refund.

1. STANDARD OF REVI EW

W review the appeal of a summary judgnment de novo, applying
the same | egal standards as the district court. Mze v. Jefferson
City Bd. of Educ., 93 F.3d 739, 742 (11th Gir.1996).

[11. ANALYSI S

Section 4471 inposes a $3 per passenger tax on covered
voyages:

§ 4471. Inposition of tax

(a) In general.—Fhere is hereby inposed a tax of $3 per
passenger on a covered voyage.

(b) By whom paid.—Fhe tax inposed by this section shall be
pai d by the person providing the covered voyage.

(c) Time of inposition.—Fhe tax inposed by this section shal
be i nmposed only once for each passenger on a covered voyage,
either at the tinme of first enbarkation or disenbarkation in
the United States.
26 U S.C § 4471. Section 4472 defines covered voyages and
provides in pertinent part:
8§ 4472. Definitions

For purposes of this subchapter—



(1) Covered voyage. —

(A In general.—The term "covered voyage" nmeans
t hat voyage of —

(i) a conmercial passenger vessel which extends
over 1 or nore nights

during which passengers enbark or disenbark the
vessel in the United States.

26 U.S.C. 8§ 4472(1)(A.

At issue in this appeal is the nmeaning of the words
"enbar kati on” and "di senbarkation” in 8 4471(c). Royal Caribbean
argues that "enbarkation" and "disenbarkation" refer to the
begi nni ng and end of a voyage. Royal Caribbean thus believes that
the tax in 8 4471 should not be inposed on its Vancouver voyages
because no passenger begins or ends a voyage in the United States.
The government contends that "enbarkation" and "di senbarkation”
refer to getting on and off a ship. As a result, the governnent
argues that the tax in 8 4471 applies when Royal Caribbean
passengers get on or off the ships during Royal Caribbean's Al askan
st opovers.

A. Statutory Language
Qur first step in addressing a question of statutory
interpretation is to analyze the statutory | anguage. |f the words
of the statute have an unanbi guous neani ng, we enforce that neaning
absent a clear indication of congressional intent to the contrary.
RIJR Nabisco, Inc. v. United States, 955 F.2d 1457, 1460 (1l1th
Gir.1992).
In this case, both parties argue with vigor that the statute

i s unanbi guous. The governnent points to the |anguage of 8§



4471(c), which provides for taxation "at the time of first
enbar kation or disenbarkation in the United States.” 26 U S.C. 8
4471(c). The governnment argues that the word "first" indicates
that there can be nmultiple enbarkati ons or di senbarkations. There
can be nore than one instance of getting on or off a ship, the
government argues, but there can be only one begi nning or end of a
voyage. The governnment thus contends that the word "first”
supports the governnent's reading of the statute. The governnent
also notes that 8 4472 refers to a voyage during which the
passengers "enbark or di senbark the wvessel." 26 U S C 8
4472(1) (A) (enphasis added). This provision, the governnent
argues, is framed in ternms of getting on or off a vessel, not
begi nning or ending a voyage.

Royal Cari bbean argues that 88 4471 and 4472 are fundanental ly
concerned with voyages. Royal Caribbean notes that the |anguage
"first enbarkation or disenbarkation" may nerely nean that the tax
is to be inposed at the beginning or end of the voyage, whichever
occurs in the United States first. For exanple, if a passenger
begi ns the voyage in Vancouver and ends the voyage in Al aska, the
end of the voyage is the "first enbarkation or di senbarkation" that
occurs in the United States with respect to that passenger. Royal
Cari bbean also points out that the |anguage in 8 4472 regarding
enbar ki ng or di senbarki ng "the vessel " occurs within the subsection
defining "covered voyage." See 26 U.S.C. 8§ 4472(1). As aresult,

Royal Cari bbean argues, the main thrust of the statute is voyages,



not getting on and off vessels.?

The government and Royal Cari bbean both present well-reasoned
interpretations of the statutory | anguage. However, the conflict
intheir interpretations reveals that, despite their protestations
to the contrary, the statute is anbiguous. W therefore exam ne
the statute's legislative history and the applicable agency
regul ations in order to resolve this anbiguity. RIJR Nabisco, Inc.,
955 F.2d at 1462.

B. Legislative Hi story

The House Conference Report (the "Conference Report"”) and the
Senat e Fi nance Conmi ttee Expl anation (the "Senate Expl anation") for
this statute favor Royal Caribbean's interpretation of § 4471. The
governnment points out that the Senate Explanation states that the
purpose of the tax in 8 4471 is to "neet partially the expenses
incurred by the United States in providing navigation, safety and
other services to cruise ships and their passengers.” Senat e
Fi nance Conm Expl anation of Revenue Reconciliation Act of 1989,
101st Cong., 1st Sess., 135 Cong. Rec. 24,319, 24,359 (1989). The
governnment argues that this stated purpose indicates that Congress
intended the tax to apply any tinme passengers get on or off ships

in the United States. However, the legislative history reveals

'Both parties point us to the dictionary definitions of
"enbar k" and "di senbark;" however, these definitions do not
clarify this dispute. "Enbark"” is defined as "to cause to go on
board a boat or airplane,” but a synonymfor "enbark," according
to Webster's, is "to make a start: COWMENCE." Webster's New
Col l egiate Dictionary at 367 (1979). "Disenbark” is defined as
"to put ashore froma ship ... to go ashore out of a ship." Id.
at 324. The definition of "disenbark"” thus favors the
government, but the definition of "enbark" supports both parties
argument s.



that a harbor maintenance tax already applied to ships nerely
maki ng stopovers in the United States. 1d.; H R Conf. Report No.
386, 101st Cong., 1st Sess. 602 (1989), reprinted in 1989
US CCA N 3018, 3205.

The Conference Report indicates that the tax in 8 4471 is to
be assessed "either oninitial enbarkation or disenbarkation in the
United States.” 1989 U S.C.C.A N at 3205. The Senate Report
explains that the tax is to be assessed "when a passenger first
enbarks or disenbarks in the U S. " 135 Cong. Rec. at 24,359. The
use of the words "initial" and "first," |ike the use of the word
"first" in 8 4471(c), could be construed to nean that there can be
mul ti pl e enbar kati ons or di senbarkations. This construction would
suggest that "enbarkati on" and "di senbarkati on" nmean "get on or off
a ship" because there can be nmultiple instances of getting on or
of f a ship, but there can be only one begi nning or end of a voyage.
However, the Conference Report and Senate Expl anation explain that
the tax will apply to a vessel that "enmbarks froma United States
port on a voyage ...." 1989 U S.C.C A N at 3205; 135 Cong. Rec.
at 24,359 (enphasis added). By speaking in terns of "enbark[ing]

on a voyage," these legislative materials provide support for
Royal Caribbean's argunent that "enbark"” and "disenbark” nean
"begin or end a voyage."
C. The Regul ation

The regulation applicable to 8 4471 also favors Royal
Cari bbean's interpretation of "enbark” and "disenbark." The
regul ation provides that "a voyage may be a covered voyage with

respect to a passenger even if the passenger does not nake both an



outward and honeward passage or if the point of first enbarkation
or disenbarkation by the passenger in the United States is an
intermedi ate stop of the vessel." 26 C.F.R § 43.4472-1(b). The
regul ation's reference to outward and honeward passages supports
Royal Caribbean's reading of the statute. This |anguage woul d be
unnecessary if "enbark" and "di senbark” nmeant "get on or off the
shi p" because the tax would apply when a passenger got on or off
t he vessel, regardl ess of whether the passenger was naki ng both an
outward and a honeward passage. However, under Royal Cari bbean's
interpretation of "enbark"”™ and "disenbark," this |anguage is
required in order to clarify that the tax applies even if a
passenger does not nmake both an outward journey fromand a homeward
journey to the United States. For exanple, a passenger m ght board
a cruise shipin Al aska, sail to Vancouver, and return to Al aska by
airplane. O, the passenger mght sail from Vancouver, end the
voyage in Alaska, and return to Vancouver by airplane. The
regul ation indicates that with respect to such passengers, the
voyages are covered voyages. Under the governnment's interpretation
of the statute, this clarification would not be needed.

Simlarly, the regulation's reference to internedi ate stops
woul d be unnecessary if "enbark" and "di senbark” neant "get on or
off the ship." |If the governnent's interpretation of the statute
were correct, the fact that the stop was internediate would be
imuaterial as | ong as passengers were getting on or off the shipin
the United States. However, the reference to internmedi ate stops i s
necessary if "enbark" and "di senbar k" nean "begin or end a voyage"

in order to clarify that an individual passenger's voyage my be



begi nning, thus causing the tax to apply, even if the passenger
boards the ship at an internediate stop. For exanple, if a ship
boar ds passengers i n Vancouver, sails to Al aska where an addi ti onal
passenger boards to begin an individual voyage, and then returns to
Vancouver, this regulation provides that the voyage is a covered
voyage with respect to the passenger who boarded the vessel in
Al aska, even though the ship began its voyage in Vancouver.
D. Summary

Al t hough the words "enbarkation"” and "disenbarkation"” are
anbi guous as used in 8 4471, we conclude that the nobst reasonabl e
reading of these words, in light of the legislative history and
applicable regulation, is that they nean "beginning or end of a
voyage." This interpretation is consistent with the general rule
of construction that anbiguous tax statutes are to be construed
agai nst the governnent and in favor of the taxpayer. See MIler v.
Standard Nut Margarine Co., 284 U S. 498, 508, 52 S.C. 260, 263,
76 L.Ed. 422 (1932); Gould v. Gould, 245 U. S. 151, 153, 38 S. C
53, 53, 62 L.Ed. 211 (1917); Tandy Leather Co. v. United States,
347 F.2d 693, 694-95 (5th Gir.1965).% W therefore hold that the
tax provided for in 8 4471 is not applicable when passengers who
begin and end their voyages at foreign ports get on or off a ship
during a stopover in the United States. Instead, this tax is only
appl i cabl e when passengers begin or end their voyages in the United

St at es.

’I'n Bonner v. City of Prichard, 661 F.2d 1206 (11th
Cr.1981) (en banc), this court adopted as binding precedent al
of the decisions of the fornmer Fifth CGrcuit handed down prior to
the cl ose of business on Septenber 30, 1981. 1Id. at 1209.



| V. CONCLUSI ON
For the foregoing reasons, the judgnment of the district court
granting Royal Caribbean's notion for summary judgnent and denyi ng
the governnent's notion for summary judgnent is affirned.

AFFI RVED.



