United States Court of Appeals,
El eventh Gircuit.
No. 95-4808
Non- Ar gunent Cal endar .
Loretta MORI SKY, Plaintiff-Appellant,
V.

BROMRD COUNTY, a political subdivision of the State of Florida,
Def endant - Appel | ee.

April 11, 1996.
Appeal from the United States District Court for the Southern
District of Florida. (No. 94-6294-CIV-WDF), WIkie D. Ferguson
Jr., Judge.
Bef ore TJOFLAT, Chief Judge, and DUBI NA and BLACK, Circuit Judges.
PER CURI AM
We affirmthe judgnment of the district court for the reasons
stated in the court's dispositive order, attached hereto as an
Appendi X.
AFFI RVED.
APPENDI X
THI' S CAUSE cane before the Court for hearing on Decenber 14,
1994 on Def endant Broward County's Motion for Sunmmary Judgnent (DE
# 13). After full consideration of the undi sputed facts, nmenoranda
of law, affidavits, and argunment of counsel, it is found as
fol | ows:
BACKGROUND
On approxi mately February 15, 1994, Loretta Mrisky submtted
a form application for the position of Custodian | wth the

Def endant Broward County. The job announcenent for the cust odi al



position provided that a witten test was required in the
application process. On the face of the form applicants were
advised to notify the staff if testing assistance was needed due to
a disability. On the education section of the application, Mrisky
indicated that she had not received the requisite high school
di pl oma. Her application was consi dered nonet hel ess because she
i ndi cated that she had conpl et ed speci al education courses.’

On the schedul ed test date, Morisky arrived at the testing
center acconpani ed by Robert Mgaz, a vocational rehabilitation
counsel or. Magaz infornmed the test proctor that Mrisky was
illiterate and was suffering from bronchial asthnma. Al t hough
Morisky had not previously requested an acconmodation, Magaz
requested that he, or an enpl oyee of Broward County, be allowed to
read the test to Morisky. Mrisky nade a simlar request. Both
t he proctor and her supervisor refused to all ow Mori sky to have the
test read to her based upon their belief that an ability to read
was a requirenent of the Custodian | position. At no time did
Morisky or Magaz inform anyone enployed by Broward County that
Mori sky had a nmental or devel opnental disability. Instead, Mrisky
el ected not to take the test.

On April 6, 1994, Morisky filed the instant conpl ai nt agai nst

Def endant Broward County, alleging violations of the Anericans with

'‘Broward County had previously accommodat ed Morisky when she
applied for a security guard position. The test proctor allowed
sonmeone to read Morisky the test after she indicated that she was
illiterate. This was all owed based on the proctor's belief that
the ability to read was not an essential requirenent for the
security guard position. Here, because the plaintiff failed to
establish a prima facie case, the question of whether reading is
an essential requirenent of the Custodian | position remains
undet er m ned.



Disabilities Act. Specifically, the plaintiff alleges that the
defendant failed to provide a reasonable accommopdation for her
disability when it refused to all ow her to take an oral exam nation
in lieu of a witten test for the position of Custodian |I.
Def endant Broward County argues that plaintiff has failed to
establish a prima facie case under the ADA
STANDARD ON MOTI ON FOR SUMVARY JUDGVENT
Pursuant to Rule 56(c) of the Federal Rules of Gvil
Procedure, sunmary judgnent is appropriate:
after adequate tinme for discovery and upon notion, against a
party who fails to make a show ng sufficient to establish the
exi stence of an el enent essential to the party's case, and on
which the party wll bear the burden of proof at trial.

Cel otex Corp. v. Catrett, 477 U S. 317, 321, 106 S. C. 2548,
2552, 91 L.Ed.2d 265 (1986). Additionally, the Celotex Court
stated that: "Rule 56(e) therefore requires that the nonnoving
party go beyond the pl eadi ngs and by her own affidavits, or by the
"depositions, answers to interrogatories, and adm ssions on file,"'
designate "specific facts showing there is a genuine issue for
trial." " Id. at 324, 106 S.Ct. at 2553. The standard for summary
judgnment is the sane as that for a directed verdict, which "the
trial judge nust grant if, under governing law, there can be but
one reasonabl e conclusion as to the verdict." Anderson v. Liberty
Lobby, Inc., 477 US. 242, 250, 106 S.C. 2505, 2511, 91
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L. Ed. 2d 202 (1986) (citing Brady v. Southern R Co., 320 U. S. 476,
479-80, 64 S.Ct. 232, 234-35, 88 L.Ed. 239 (1943)).

ANALYSI S

The Anericans Wth Disabilities Act provides that no covered



enpl oyer shall discrimnate against "a qualified individual with a

di sability because of the disability of such individual" in any of
the "terns, conditions [or] privileges of enploynent.” 42 U S.C
8§ 12112(a). I ndeed, the ADA inposes upon enployers the duty to

provi de reasonable accommodations for known disabilities unless
doing so would result in an undue hardship to the enployer. 42
US C 8 12112(b)(5)(A). In order to establish a prinma facie case
of discrimnation in violation of the ADA, the plaintiff nust prove
that (1) she has a disability; (2) she is a qualified individual;
and (3) she was subjected to unl awful discrimnation because of her
disability. See Tyndall v. National Educ. Crs., 31 F.3d 209, 212
(4th Cir.1994).

In support of its notion for summary judgnent, Broward County
contends that plaintiff has failed to show that she was
di scri m nated agai nst "because of" her disability. Specifically,
Broward argues that Mrisky has not denonstrated that it had
knowl edge of her disability, an essential elenment of her prim
faci e case. |In response, Mrisky argues that her statenents at the
testing site were sufficient to put Broward County on notice of her
di sability. Because Broward County concedes, for sunmary judgnment
pur poses, that plaintiff is disabled under the Act, the issue the
Court nust address is narrow. WII| know edge that an applicant for
enpl oynent has a disability be inputed to a prospective enpl oyer
from know edge that the applicant has taken special education
courses and cannot read or wite.

Pridenmore v. Rural Legal Ad Society of Wst Central, OChio,
625 F. Supp. 1180 (S.D.Chio 1985) is instructive. Pridenore, a



| awyer admttedly suffering from"mld" effects of cerebral palsy,
applied for a staff attorney position with the defendant | ega

services agency. After an initial interview he submtted a
seven-page letter to nenbers of the defendant’'s interviewcomttee
as a supplenent to the application. In the letter he did not
specifically nmention his cerebral palsy disability. 1In fact, he
testified that a |lay person would not detect the presence of the
condition based on only his outward speech and deneanor. | nstead,
he relied on the witten docunent as evi dence fromwhi ch t he agency
shoul d have been aware that he was disabled. The first statenent
all egedly alerting the agency provided: "I was born, after a
difficult delivery, with m nuscule brain danage to the perceptual
and sensory-notor areas of the brainin 1952." The second of those
st at ement s adnoni shed: "Whatever your decision here today, | hope
you do not turn nme down in violation of the Rehabilitation Act of
1973."

Pridenmore was not offered the position. He brought an action
against his prospective enployer alleging that he was denied
enpl oynment solely on the basis of his cerebral palsy condition. On
defendant's notion for summary judgnment, the court concluded: "[I]
cannot agree that these statenents in Plaintiff's letter raise a
genui ne issue as to Defendant's know edge of Plaintiff's cerebral
pal sy." Specifically, the court found that the second statenent,
which alluded to the Rehabilitation Act, was devoid of any
substantive content. Id. at 1184.

The sane | ogic applies here. Mrisky concedes that neither

she nor Magaz, her vocational counselor, inforned any of the



enpl oyees of Broward County of her specific disability. Instead,
she relies upon the information furni shed, that she could not read
and had taken special education courses, as sufficient to put
Broward County on notice of her devel opnental disorder. Wi | e
illiteracy is a serious problem it does not always follow that
sonmeone who is illiterate is necessarily suffering froma physical
or mental inpairnment. Jones v. Bowen, 660 F.Supp. 1115, 1121
(C.D.111.1987). Vague or conclusory statenments revealing an
unspecified incapacity are not sufficient to put an enployer on
notice of its obligations under the ADA

O her courts have rejected the contention that a plaintiff
can sustain a prinma facie case of handi cap discrimnation w thout
proof that an enpl oyer had actual or constructive know edge of an
applicant's disability. See Hedberg v. Indiana Bell Tel ephone Co.,
Inc., 47 F.3d 928 (7th G r.1995). Hedberg worked for Indi ana Bel
Tel ephone Conpany for over thirty years, serving as a distributor
manager for approximately seven years. He was chosen for
di scharge, along with others, during a period of restructuring.
Prior to being told of his term nation, however, Hedberg was
i nfornmed by the conpany's physician that he suffered fromprimary
anyl oi dosis, an often fatal illness.

After appealing his di scharge, Hedberg sued t he phone conpany,
claimng that the conpany fired him because he had primry
anyl oi dosis, which both parties agreed constituted a "disability"
as the ADA defines the term In granting the phone conpany's
notion for summary judgnment, the district court found that "Hedberg

[ coul d not] succeed on his ADA claimif the decision to term nate



[himM was reached without know edge that [he] had a disability."
On appeal, the Seventh Circuit affirnmed, touching on the rel evant

issue in this case:

[ Aln enployer cannot be liable under the ADA for firing an
enpl oyee when it indisputably had no know edge of the
disability.... At the nost basic level, it is intuitively
clear when viewing the ADA's |anguage in a straightforward
manner that an enpl oyer cannot fire an enpl oyee "because of "
a disability unless it knows of the disability. |[If it does
not know of the disability, the enployer is firing the
enpl oyee "because of " sone other reason. (enphasis added).
Id. at 932. See O Keefe v. N agara Mohawk Power Corp., 714
F. Supp. 622 (N.D.N.Y.1989) (enployer did not violate New York | aw
APPENDI X—Cont i nued
when it discharged plaintiff prior to becom ng aware of his al cohol
problem; Landefeld v. Marion General Hospital, 994 F.2d 1178 (6th
Cr.1993) (Internists could not prove hospital suspended him
because of his nental illness absent evidence that it knew of that
illness). There is no evidence in this case that the defendant
knew that the plaintiff's inability to read was a result of an
organi ¢ dysfunction rather than a | ack of education.
CONCLUSI ON
Based upon the foregoing, it is
ORDERED AND ADJUDGED that the Defendant Broward County's

Motion for Summary Judgnent is GRANTED.



