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PER CURI AM

Fredi nardo Fernandez appeals his 87-nonth sentence for
conspiracy to possess with intent to distribute cocaine, in
violation of 21 U S.C. § 846 (1994).

Fernandez was convicted on his plea of gquilty, and was
sent enced based on facts contained in the Presentence I nvestigation
Report ("PSI"). According to the PSI, Fernandez's arrest was the
result of a sting operation conducted by the Drug Enforcenent
Adm ni stration ("DEA"). The DEA received information about a | oad
of cocaine that would be transported from Colunbia to Mam, and
successfully intercepted 308 kil ogranms of cocaine. An individual
cooperating with the DEA negotiated with Ezequiel Ince to arrange
delivery of the cocaine to Ince in Mam. The negoti ations
i nvol ved several neetings and tel ephone calls. Fer nandez was
present at one of these neetings, when the cooperating individual

told Ince that 308 kil ograns of cocaine would be released if Ince



could conme up with $50,000 to pay for transporting it. Fernandez
told the cooperating individual that if he was given 25 kil ograns
of the cocaine to sell, he could have the noney within two hours.

At sentencing, the district court set Fernandez' s base of fense
| evel at 34, based on information in the PSI that Fernandez's
i nvol venent in the conspiracy was limted to the proposed sal e of
25 kil ograns of cocaine. See United States Sentencing Guidelines,
GQui delines Manual, 8 2D1.1(a)(3) & (c) (Nov. 1994). Also in
accordance with the PSI, the court adjusted Fernandez's offense
| evel downward two | evels under U S.S.G 8§ 3B1.2(b) for his mnor
role in the offense.

Fernandez argued in the district court, and now argues on
appeal, that his role in the offense was "mnimal," entitling him
to a four-level reduction under U S.S.G § 3Bl.2(b). Fer nandez
contends that the rel evant conspiracy for determning his role in
the offense is the 308-kilogram conspiracy, rather than the 25-
kil ogram conspiracy, and that his role in the 308-kilogram
conspiracy was mnimal. Thus, he argues, the district court erred
in finding that his role in the offense was mnor, and that he was
entitled only to a two-level reduction under § 3Bl.2(a).

The CGovernnent responds by arguing that the district court
correctly relied on Application Note 4 to 8 3B1.2 in determning
whet her Fernandez's role in the offense was "mnor"™ or "mninmal."
Application Note 4 provides:

| f a defendant has received a | ower offense | evel by virtue of

bei ng convicted of an offense significantly | ess serious than

warranted by his actual crimnal conduct, a reduction for a

mtigating role under this section ordinarily is not warranted

because such defendant is not substantially | ess cul pabl e t han
a defendant whose only conduct involved the |ess serious



of f ense.
US S G 8§ 3B1L.2 cooment. (n. 4). The Governnent argues that the
rel evant offense for determ ni ng whet her Fernandez has a m nor or
mnimal role is the 25-kilogram conspiracy on which Fernandez's
of fense |l evel was based, rather than the 308-kil ogram conspiracy
for which his co-conspirator was held responsi bl e.

VWhile Application Note 4 does not apply to this case, its
logic controls the result we reach. The note does not apply
because Fernandez was convicted of conspiracy, and his crimna
conduct would not support a conviction for any nore serious
of fense. But the logic of Application Note 4 does apply, because
Fernandez is not substantially | ess cul pabl e than ot her defendants
whose conduct invol ved a 25-kil ogramconspiracy. See United States
v. Lanpkins, 47 F.3d 175, 181 n. 3 (7th Cr.1995). W hold that
t he conspiracy on whi ch a defendant's base offense | evel is founded
is the relevant conspiracy for determning role in the offense.
Id. at 180-81; United States v. Atanda, 60 F.3d 196, 198-99 (5th
Cir.1995). Thus, the district court correctly determ ned
Fernandez's role in the offense by reference to the 25-kil ogram
conspiracy. Furthernore, the district court's finding that
Fernandez did not have a mnimal role in the 25-kil ogramconspiracy
was not clearly erroneous. See United States v. Camargo- Vergara,
57 F.3d 993, 997 (11th G r.1995) (sentencing court's determ nation
of defendant's role in offense is factual finding reviewed for
clear error).
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