United States Court of Appeals,
El eventh Circuit.
No. 95-4765.

| SBRANDTSEN MARI NE SERVI CES, I NC., a Connecticut corporation,
Pl ai nti ff-Count er - Def endant - Appel | ee,

Fl ori da Transportation Services, Inc., Intervenor-Plaintiff,
V.

MV | NAGUA TANI A, Her engines, tackle, apparel, freights, etc.,
in rem Defendant-Intervenor-Defendant,

Zuki Teria Navigation, Inc., C ainmant-Defendant-Counter-C ai mant,
Sea Road Shi pping, Inc., Defendant,
Crew and Seamen of the MV |Inagua Tani a, Mvant-Appellant.
Aug. 20, 1996.
Appeal from the United States District Court for the Southern
S)luaggl ct of Florida. (No. 95-6206-CIV-W2Z), WIlliam J. Zl och,

Before COX, Circuit Judge, DYER Senior Circuit Judge, and
GOETTEL , Senior District Judge:

GCETTEL, Senior District Judge:

The crew of the MV I NAGUA TANI A appeal froma denial of their
attenpt to intervene in anin remadmralty action in the Southern
District of Florida. The MV INAGUA TANIA is an ocean-goi ng
freighter of Honduran registry whose crew was conposed of aliens
from Central and South Anerica. The vessel was arrested on March
1, 1995, by Isbrandtsen Marine Services, Inc., ("lIsbrandtsen")
which clained a lien for necessaries in the ambunt of $83, 657. 65.
At the tinme of the arrest the vessel was engaged in the carri age of

international trade for hire. It was arrested in Port Evergl ades

"Honorable Gerard L. Goettel, Senior U S. District Judge for
the Southern District of New York, sitting by designation.



but shortly after the arrest a substitute custodian was placed in
charge and the vessel was noved to an of fshore anchor age.

The vessel had been on charter and was schedul ed to commence
a new charter two days after its arrest. On March 2, 1995, the
vessel's owner, Zuki Teria Navigation, Inc., filed a claimand an
energency notion for post-arrest hearing to vacate arrest or,
alternatively, to set the amount of the rel ease bond and counter
security.

On March 14, 1995, |Isbrandtsen filed a second anended
conplaint increasing the maritinme lien clainmed to $175, 958. 04 and
addi ng in personam cl ai ns agai nst the owner of the vessel and the
vessel charterer. The shipowner's notion for relief was heard by
a Magi strate Judge who set a rel ease bond in the approxi mat e anount
of $300,000. The bond was to be for the benefit of |sbrandtsen
al one. Isbrandtsen sought an i nmedi ate sal e of the vessel claimng
that it was a wasting asset. (Actually the greatest cause of waste
was the substantial cost of the substitute custodian.) The owner
opposed this application advising the Court that it was attenpting
to obtain security in accordance with the Court's order and that it
was al so attenpting to settle the clains of |Isbrandtsen. The owner
conpl ai ned about the fact that the vessel had been noved one and a
half mles out to sea at an anchorage w thout specific perm ssion
of the Court and noted that it was accruing substantial costs in
terns of the crew s salaries and other itens.

On March 24, 1995, Florida Transportation Services, Inc., was
allowed to intervene to enforce its maritine lien against the

vessel . Its lien was substantially greater than that of



| sbrandtsen. A di spute occurred between the two arresting parties
as to sharing the substantial costs of the substitute custodi an.
However, the Court then noted that Florida Transportati on Servi ces,
Inc., had not prepared a suppl enental warrant of arrest required by
the | ocal rules of the Southern District of Florida."’
Consequently, the Court vacated the initial order allow ng Florida
Transportation Services, Inc., to intervene.

Several other disputes evolved between the owner and
| sbrandt sen. | sbrandtsen valued the vessel at a maxi mum of
$300, 000; the owner clained the vessel was worth ten tines that
amount. |sbrandtsen maintained that the crew had refused to work
and that, consequently, it had been forced to retain a substitute
crew at its own expense; the owner denied this and clained that
the crew was aboard and doing such work as could be done
considering the situation of the vessel.

The crew nenbers maintain that, while they were aware that the
vessel was under arrest, they were continually assured by the
| sbrandtsen representatives and the substitute custodian that the
matter would be resolved and, thus, they had no fears concerning
their own position.

On April 28, 1995 the Court ordered an interlocutory sale. On
May 1, 1995, the District Court directed the interested parties to
engage in nediation to see if the dispute could be settled. This

effort was ultimtely unsuccessful.

The Southern District of Florida rules do require a
suppl enental warrant of arrest by an intervening party even
t hough the vessel has already been arrested. The purpose of this
rule is not readily apparent.



The vessel's owner continued to oppose the application for the
interlocutory sale of the vessel. It argued that it had one
mllion dollars in hull insurance coverage so that the vessel was
clearly not to be sold for scrap. The owner also produced an
apprai sal supporting its claim that the vessel was worth about
$3,000,000. It also clained that it continued to support the crew
and to render necessary nmaintenance on the vessel, at its own
expense, in the total amount of $125,000 since the arrest. (It
subm tted invoices which it clained to have paid concerning these
expenses.) Wth respect to the crew, the owner clained that it was
wor king with them concerning the wages owed to them Certain of
the crew nenbers had been paid off and expatriated to their hones.
The owner clainmed that it had nmade arrangenents with the renaining
crew nenbers to pay any outstandi ng wages.

Florida Transportation Services, Inc., filed a supplenenta
warrant of arrest claimng a lien in the amount of $473,115.80 and
was al | oned once again to intervene on May 11, 1995. At that point
the Court had already ordered the sale of the vessel. Notice of
t he sal e was published twice in the Broward Daily Busi ness Revi ew,
on May 9 and May 12, 1995. The date of the sale was set for My
16, 1995. The Notice advised interested parties that the ship was
at Sunshi ne Shipping, Inc., Berth 25, Port Everglades. In fact,
the vessel was anchored a couple of mles off shore.

On the date of the sale, an attorney apparently not famliar
with admralty practice or the Local Admralty and Maritine Rul es
of the Southern District of Florida filed an intervenors' "Notice

of Maritime Liens and Motion to Enforce 46 U S.C. 88 971, [sic]



Maritime Lien" with respect to the crew and seanen of the vessel as
wel | as a nunber of other suppliers of necessaries.” Wth respect
tothe crewhe subnmitted invoices totalling $158, 800 for wages owed
to them

On May 17, 1995, the Court entered an Order, rejecting the
applications of all the parties seeking intervention at that tine.
The Court noted that they had failed to file intervening conplaints

as required by the local rules,® that they were not presently

Anmong the other parties seeking intervention at that tine
was a travel agency which clainmed to have supplied transportation
to eight or ten crew nenbers for their return to their honel ands.
It was alleged that these anmounts were supplied prior to the
arrest. However, with one or two exceptions, all of the anobunts
cl ai mred were subsequent to the arrest of the vessel.

*Rule E(2)(b) of the Southern District of Florida Admiralty
and Maritinme Rules governs perm ssive intervention when the
vessel has been schedul ed for sale by the Court and provi des as
fol | ows:

(b) Perm ssive Intervention Wen the Vessel or Property
Has Been Scheduled for Sale by the Court. Except as

i ndi cated bel ow, and subject to any other rule or order
of this Court, no person shall have an automatic right
to intervene in an action where the Court has ordered
the sale of the vessel or property, and the date of the
sale is set within fifteen (15) days fromthe date the
party noves for perm ssion to intervene in accordance
with this subsection. |In such cases, the person
seeking perm ssion to intervene nust:

(1) File a notion to intervene and indicate in the
caption of the notion a request for an expedited
heari ng when appropri ate.

(2) I'nclude a copy of the anticipated intervening
conplaint as an exhibit to the notion to
i nt ervene.

(3) Prepare and offer for filing a suppl enenta
warrant of arrest and/or a supplenental process of
attachnment and garni shnent.

(4) Serve copies of the notion to intervene, with
exhi bits and proposed process upon every ot her



parties to the action and, consequently, the Court found itself
Wi thout jurisdiction to consider the notices of maritine |iens and
notions to enforce. Alternatively, the Court held that, if they
were properly before the Court, their applications were denied for
failure to conply with the local rules. In particular the Court
noted that it had ordered the sale of the vessel on April 28, 1995,
and that under the local rule no one was allowed automatically to
intervene wthin fifteen days of the date set for sale. 4
Consequently, the Court denied the notion for permssive
i ntervention. The Court also noted that three of the proposed
i ntervenors (not including the travel agency) were claimng alien
by virtue of repairs and supplies provided during a time period
t hat overlapped the arrest of the vessel by a couple of nonths
which was contrary to the order with respect to a substitute
cust odi an.

Fol | owi ng the sal e, the ship owner objected to confirmation of
the sale and noved to set it aside. It noted that the notice of
sal e inaccurately stated the | ocati on of the vessel and argued t hat

it was insufficient to give reasonable notice to intended

purchasers. In fact, at the sale of the vessel, the only bidders

party to the litigation

(5) File a certificate of service indicating the
date and manner of service.

Thereafter, the Court may permt intervention under
such conditions and terns as are equitable to the
interests of all parties ... (enphasis added).

‘We note that this left only a three-day period follow ng
the order to sell the vessel, nanely, fromApril 28 to May 1
1995 in which any party which had not previously done so should
seek to intervene. O these three days, two were weekend days.



present were the two plaintiffs, |Isbrandtsen and Florida
Transportation Services, Inc., who bought the vessel for the anmount
of $300, 000. The ship owner argued that there were other
i nterested purchasers but that the vessel was in a | ocation where
they could not examne it and that prospective purchasers had been
refused access to the vessel by I[sbrandtsen. (One prospective
purchaser did gain access to the wvessel albeit wth sone
difficulty). Following its acquisition of the vessel, |sbrandtsen
of fered the vessel for sale or tinme charter pursuant to a published
notice and set a price of $1,000,000 for the vessel in "as is"
condi tion.

The crew al so noved to set aside the sale of the vessel and
for emergency interim relief allowng it to file as priority
creditors. The crew nenbers maintained that under 46 U S. C 88§
971-975 they had a superior claim to those of the original
plaintiffs as suppliers of necessaries. They argued that they had
not been given proper notice of the intended date of sale and did
not |learn about it until two days prior to the date of sale. It
was at that point that they first retained an attorney who prepared
papers the follow ng day which were filed on the day of the sale.
In their application the crew menbers argued that, contrary to the
owner's earlier representations, they had not been paid since the
date of the vessel's arrest. Mreover, as foreign subjects they
di d not have the financial neans either to get thenselves hone or
to maintain thensel ves.

The crew s application was denied by the Court on June 2,

1995. The Court noted that the vessel had been sold nore than two



weeks earlier and consequently held that the notion for perm ssive
intervention was untinely. However, since the petition sought
| eave to file priority creditors' clainms nunc pro tunc, the Court
assuned that the petition had been tinely filed. Nevertheless, it
again relied on the fact that intervention nust occur nore than
fifteen days before the sale of the vessel. Al though the Court
found that the instant petition fulfilled the procedura
requi renents of the local rules, the Court held that "intervention
at this late date would not be equitable to the interest of al
parties.” As to the petition to set aside the sale, the Court held
that since the seanen were not properly before the Court it would
not consider the application.

The notion was renewed by counsel for the seanen on June 15,
1995. It was denied for lack of jurisdiction. On June 21, 1995,
the Court granted an order confirmng the sale finding that the
sal e was reasonabl e under the circunstances and that accessibility
to the vessel by potential buyers was not unduly burdensone. The
record does not reveal whether the vessel was sold by the plaintiff
or chartered, but shortly thereafter it was released from arrest
and left the district. The sumpaid to the Marshal fromthe sal e,
| ess certain expenses, has been held in the custody of the Court
because of appeals filed by the ship owner and ot her proceedi ngs.
The crew nmenbers sought to have the release of the suns stayed
until their appeal could be heard. That application was initially
denied by this Court. However, by order dated March 22, 1996
di sbursenment of the proceeds of the sale was stayed pending

deci sion of this appeal.



THE LAW

Initially the plaintiffs argue that the sale in an in rem
proceeding clears a vessel of all maritinme liens and that the
pur chaser gained good title against the world. That proposition
appears correct. Schoenbaum Admralty and Maritine Law 514 (2d
ed. 1994 & Supp.1995), citing Tanblyn v. River Bend Marine, Inc.,
837 F.2d 447 (11th Cir.1988). However, this Court still has
jurisdiction in the in remaction since the proceeds of the sale
remain in the Court's registry in lieu of the res. Point Landing,
Inc. v. Alabama Dry Dock & Shipbuilding Co., 261 F.2d 861, 864 (5th
Cir.1958).° It is also clear that the interlocutory order denying
intervention to the seanmen constitutes an appeal able order
determining the rights and liabilities of the parties as 28 U S.C
§ 1292(a)(3) requires. |d. at 863.

The District Court's decisions in this matter were responses
to the procedural requirenents of the Admralty and Maritine Local
Rul es of the Southern District of Florida.® The District Court's
application of admralty | aw and the | ocal rul es inplenenting that
law is subject to de novo review by this Court. See Banco de
Credito Industrial S.A v. Tesoreria General, 990 F.2d 827, 830

(5th Gr.1993)(holding circuit court of appeals reviews district

°I'n Bonner v. City of Prichard, Ala., 661 F.2d 1206 (11th
Cir.1981) (en banc), the Eleventh G rcuit adopted as precedent
the decisions of the Fifth Crcuit rendered prior to Cctober 1,
1981.

° ndeed Florida Transport Services, Inc. congratul ates
itself for having "properly junped through all the procedural
hurdl es i nposed by the Federal Rules of Civil Procedure, the
suppl enental rules for certain admralty and maritinme proceedi ngs
and the local admralty rules for the Southern District of
Florida." Appellees' Brief pg. 6.



court's denial of crewren's notion to intervene de novo ), cert.
deni ed, 510 U. S. 1071, 114 S.C. 877, 127 L.Ed.2d 73 (1994).

We start with the well known consideration that "[s]eanen ...
are wards of admiralty whose rights federal courts are duty-bound
to jealously protect.” Bass v. Phoenix Seadrill/78, Ltd., 749 F. 2d
1154, 1160-61 (5th Cir.1985). Since the often cited opinion by
Justice Story in Harden v. CGordon, 11 F.Cas. 480, 485
(C.C.D. Me.1823) (No. 6047), it has been accepted that

[e]very Court should watch with jeal ousy an encroachnent upon

the rights of seanen, because they are unprotected and need
counsel ; Ce They are enphatically the wards of the
admralty; Ce They are considered as placed under the

dom ni on and i nfluence of nmen, who have naturally acquired a

mastery over themy and as they have little of the foresight

and caution belonging to persons trained in other pursuits of
life, the nost rigid scrutiny is instituted in the terns of
every contract, in which they engage.
Har den was cited approvingly by this Crcuit in Flores v. Carnival
Crui se Lines, 47 F.3d 1120, 1123 (11th G r.1995).

As the Suprenme Court has held, a seaman is "often ignorant
and hel pl ess, and so in need of protection against hinself as well
as others.... Discrimnation may thus be rational in respect of
remedi es for wages."” Warner v. Goltra, 293 U. S. 155, 162, 55 S. C
46, 49, 79 L.Ed. 254 (1934). A super priority is afforded seanmen's
liens for wages under 46 U . S.C. § 10313, since such liens are "
"sacred and indelible,' Sheppard v. Taylor, 30 U S. (5 Pet.) 675,
710, 8 L.Ed. 269 (1831), and are entitled to be paid "as long as a
pl ank of the ship remains.’ The John G Stevens, 170 U. S. 113,
119, 18 S.Ct. 544, 547, 42 L.Ed. 969 (1898)." Key Bank of Puget
Sound v. Al askan Harvester, 738 F.Supp. 398, 405 (W D. Wash. 1989).

Because the crew s initial Notice of Mariti ne Li en and Mbti on



to Enforce was filed on the day the vessel was to be sold, under
Local Rule E(2)(b), their notice was untinely and they had no
automatic right to intervene. See S.D.Fla.Adm & Mar.R E(2)(b).
The District Court, however, could have permtted intervention
"under such conditions and terns as are equitable...." 1d.

The Court abused its discretion by failing to aid the crew,
"wards of admralty whose rights federal courts are duty-bound to
jealously protect.” Noble Drilling, Inc. v. Davis, 64 F.3d 191
195 (5th Gir.1995) (citation omtted); see also Abogado v.
I nternational Marine Carriers, 890 F. Supp. 626, 634 (S.D. Tex. 1995)
("As the Suprenme Court has | ong nade clear, courts are to avoid the
application of rules and interpretations "which would affect
[ seanen] harshly because of the special circunstances attending
their calling." ")(citing Socony-VacuumQ | Co. v. Smth, 305 U S
424, 431, 59 S.Ct. 262, 266-67, 83 L.Ed. 265 (1939)).

The docunent filed by the crew can fairly be construed as a
notion to intervene and a conplaint. It contains sufficient
information to constitute a conplaint if set forth in the proper
procedural form 1In order to protect the crew s clains, the Court
shoul d have allowed the crew nenbers to correct any deficiencies
under the Court's local rules. Undoubtedly the Court was
i nfluenced by the fact that the sane attorney had filed a handful
of other clains for sophisticated busi nessnen pursuing non-priority
liens. However, there is a rather substantial distinction between
busi nessnmen accustonmed to conducting commerce wth sea-going
vessel s and the foreign crew of a vessel anchored of fshore during

a period of arrest. Although it appears that certain of the seanen



were given the option of being paid off and repatriated, we do not
know, and the record on appeal does not reveal, whether the sane
option was even avail able to the renai ning twel ve crew nenbers who
sought to intervene. If that option was not available to them
they clearly | acked the resources to sustain thenselves or obtain
their return to their honel and. They al so probably |acked the
funds with which to obtain an attorney.

Denial of a notion to intervene due to procedural
deficiencies would not normally constitute an abuse of discretion.
But, here, the District Court ordered an interlocutory sale of the
vessel —ef ten the only asset against which seanmen can proceed to
enforce their clainms—and, here, the crew attenpted to intervene to
enforce a maritine lien for wages owed to themagai nst that vessel.
The District Court dismssed the crews notice "for lack of
jurisdiction,” rather than affording the crew an opportunity to
amend. "Where a nore carefully drafted conplaint mght state a
claim a plaintiff nust be given at | east one chance to anend the
conplaint before the district court dismsses the action wth
prejudice." Bank v. Pitt, 928 F.2d 1108, 1112 (1ith Cr.1991).
Thus, the crew nenbers should have been given at | east one chance
to anend to properly request |leave to intervene to assert their
cl ai ns.

Furthernore, we do not view this case as noot. The vessel
was sold at an interlocutory sale and the final rights of the
original plaintiffs and the owner to proceeds have not yet been
deci ded. The proceeds of the sale are in the registry of the Court

as a substitute for the res of the vessel. Crabtree v. The SS



Julia, 290 F.2d 478, 481 (5th G r.1961). |In support of their claim
of nootness, the plaintiffs rely on American Bank of Wage Cl ai ns v.

Registry of the District Court of Guam 431 F.2d 1215 (9th
Cr.1970). However, in that case the appeal was di sm ssed because
not only had the vessel been sold but the proceeds had been
di sbursed divesting the Court of its inremjurisdiction and there
was no bond or stay of execution. The Court, however, noted that
"[t]hus, where a vessel is the target of an in rem action in
admralty, it nmust both be within the territorial jurisdiction of
[the] court hearing the cause and subject to the order of the court
t hrough [the] process of arrest. The proceeds fromthe judicia

sal e of a vessel, or security furnished in lieu thereof, are deened
a jurisdictional substitute for the vessel itself.” Id. at 1218
(enmphasi s added).

The District Court held that it would be inequitable to all ow
the late clains of the crew nenbers. That is possibly so. The
clains of the original plaintiffs and the substitute custodi an
amount to approximately twi ce the anmount at which the vessel was
bid in. However, we do not know what becanme of the vessel
thereafter. Nor, for that matter, do we know the validity of the
clainms of the crew nenbers that they forwent nmaking an earlier
claimfor their wages because of the obstruction of |Isbrandtsen and
the substitute custodian and the owner's representations that a
bond would be filed and the vessel released. Finally, we do not
have any information as to when the crew first |earned of the
prospective sale of the vessel.

The sinple fact that the crew s attenpts to intervene were



untinely under the rules should not be entirely dispositive.
Consi dering the obligations of the Court to seanen, particularly
foreign seanmen with no adequate representation in Court, we find
that the District Court's Oder of May 17, 1995, dismssing the
Notice filed by the crew "for lack of jurisdiction to consider the
same," constituted an abuse of discretion. That Order is vacated
and this matter is remanded to the District Court with instructions
that the crew be permtted to anmend their conplaint and notion to
i nt ervene.

VACATED and REMANDED.



