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HARRI S, Senior District Judge:

This case, like sonme others involving allegations of sexual
abuse of a child, inevitably evokes feelings of conpassion for
all of the participants involved in the | ong-running dispute.
However, obviously the issues nmust be resol ved di spassionately.

Plaintiff-appellant Doug Rankin was arrested in late
Novenber of 1988 and charged with the sexual abuse of a child
under the age of twelve. Thereafter, not only did a grand jury
not indict him it affirmatively found that he was “conpletely
innocent.” He and his wife, plaintiff-appellant Victoria Rankin,
brought an action against the arresting officer, Deputy Sheriff
Mar k Evans, and the Pal m Beach County Sheriff’s Departnent under
42 U.S.C. 8§ 1983, and also nade a state claimfor false arrest.

At the conclusion of the evidentiary portion of the civil
trial, the district judge deni ed defendants’ notion for a
directed verdict and permtted the case to go to the jury, which
returned a substantial verdict for plaintiffs. Thereafter, upon
defendants’ notion, the district court set aside the verdict on
t he ground that probable cause for Doug Rankin's arrest and
detention had existed as a matter of law. That ruling is before
us, as is defendants’ cross-appeal of the district court’s
conditional denial of their nmotion for a newtrial and its denial
of their notions for remttitur and to alter or anmend the
judgnment on the state count. W affirmthe district court’s
grant of a JNOV and dism ss the cross-appeal as noot. (In |ight

of the cross-appeal, for clarity we often refer to the parties as



plaintiffs and defendants).
| . Fact ual History®

Plaintiffs Doug and Victoria Rankin owned and operated the
Sugar Pl um School House, a pre-school programlocated in Lake
Wrth, Florida. Dr. Martha Brake’'s three-and-a-half-year-old
daught er Anber began attendi ng Sugar Plum on Novenber 7, 1988.
On Novenber 21, 1988, Anber nmade a statenent to her nother, who
is a child psychol ogist, indicating that she had been sexually
abused. Dr. Brake then made an audi o tape of her daughter’s
statenment in which the child again indicated that she had been
abused. That evening, Dr. Brake took her daughter to a
pedi atrician, Dr. Drunmmond, to be exam ned for possible evidence
of abuse. During the exam nation, Dr. Drummond found physi cal
signs which were consistent with sexual abuse. The next norning,
Dr. Brake went to Amber’s prior school -- Victory Baptist -- and
pl ayed the tape in an attenpt to get Anber readmtted to that
school. At approximately nine o’ clock that norning, Dr. Brake
called the sheriff's departnent to informit that she had proof
t hat her daughter had been sexually nol ested. Deputy Mark Evans,

who was assigned to the case, called Dr. Brake and schedul ed an

Y In analyzing the factual history, we have viewed all

facts in the light nost favorable to plaintiffs and have drawn
all reasonable inferences in their favor. See Bailey v. Board of

County Commirs of Alachua County, 956 F.2d. 1112, 1119 (11lth
Cr.), cert. denied, 113 S. C. 98 (1992). However, this
presunption in favor of plaintiffs does not apply where no jury
coul d reasonably conclude that the evidence supported a certain
factual finding or inference, despite mnor conflicts in the
record. |d. (stating that a “nere scintilla of evidence does not
create a jury question; there nust be a substantial conflict in
evidence to create a jury question”).
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interview with her and Anber for that norning.

Deputy Evans and a representative fromthe Florida
Department of Health and Rehabilitation Services and Victims
Services (HRS) interviewed Dr. Brake while another officer
observed Anmber. Dr. Brake inforned Evans that: (1) Anber had
made a spont aneous statement to her which indicated that she had
been nol ested by a person naned Ba Ba Blue; (2) she had heard
Anber refer to Doug Rankin as Ba Ba Bl ue on several occasions and
had never heard her refer to anyone el se by that nane; (3) a
teacher had infornmed her that children frequently call ed Doug
Ranki n Baba Loo;? (4) Doug Rankin worked at the school, Sugar
Plum which Anber attended; (5) the only nmen who had had access
to Anber in the recent past were Rankin and one of Dr. Brake’'s
coworkers; (6) she had seen Rankin on the playground with the
children; (7) Anber had attended Sugar Plum for about two weeks;
(8) Anber started exhibiting behavioral changes starting at the
end of her first week at the school;?® (9) Anber had used the age-
i nappropriate term “boobies” in reference to her chest after

starting school at Sugar Plum (10) Dr. Brake was so disturbed by

2 1t is uncontested that Baba Loo was a ni cknane used for
Rankin by the children, and that Anmber pronounced this name as Ba
Ba Brue or Ba Ba Blue. Accordingly, we use the term“Ba Ba Bl ue”
whenever we refer to Anber’s statenments regardi ng Baba Loo. Wen
referring to another party’s independent use of the term we use
the term “Baba Loo.”

® Dr. Brake testified that she told Evans that Anber
initially enjoyed school, but that her behavior had changed
significantly by the end of the first week. She told Evans that
Anber had becone nore withdrawn, had indicated that she did not
want to go to school, had become nore clingy, and had begun
havi ng ni ght mar es.



Anber’ s behavi oral changes that she tried to get her re-enrolled
at her prior school, Victory Baptist; (11) Dr. Brake saw Rankin
pi ck Amber up, and Amber hit himin response, on the day that
Anber made her initial statenment indicating sexual abuse; (12) it
was unusual for Anber to strike an adult; (13) Dr. Brake had had
an argunment with Rankin regardi ng what she considered to be
insufficient supervision of the children; (14) she had taken
Anber to be examined by Dr. Drumond (their pediatrician) the day
Anber made her initial statenent, and he told Dr. Brake that

t here was physical evidence consistent with abuse; and (15) a
col | eague of hers who was al so a child psychol ogi st, Dr.

Decharme, had seen Anber on the evening of Novenber 21, 1988, and
told Dr. Brake that Anmber had indicated that she had been abused.

Dr. Brake al so inforned Evans that she had nmade an audi ot ape
of Anber’s recounting of her previous statenent. Evans |listened
to that tape. On it, Anber stated that Ba Ba Bl ue had made “a
hole in [her] bottoni and that he put “his fingers in [her]
bottomand it pinched and it feels bad.” She also indicated
that, after Ba Ba Blue was finished with her, he sent her to the
pl aygr ound.

O ficer Honhol z, who had been with Anber during Evans’s
interview of her nother, inforned Evans and Dr. Brake that Anber
made a statement to himregardi ng the abuse.

Deputy Evans then conducted a videotaped interview with
Anmber in which she again indicated that a man at school naned Ba

Ba Bl ue had abused her. Prior to identifying Ba Ba Blue as her



abuser, Anmber named two cartoon characters in response to police
guestioning regarding the identity of her abuser. Baba Loo is

t he nane of a cartoon character froma video the children watched
in school. Rankin used the termas a general nicknane to refer
to the children. The children, including Anber, also referred to
Ranki n by this nicknane.

Anber al so nade several inprobable or inconsistent
statenments regarding the timng of the abuse. She indicated that
t he abuser had used both his hand and a spoon, taken pictures of
her, touched her with his genitalia, and had been naked. She
al so indicated that the abuse had happened both inside the school
and outside on sone steps.

Deputy Evans tel ephoned Dr. Drummond regardi ng Anber’s
physi cal exam nation. Dr. Drummond told Evans that there were
several physical synptons that could be the result of sexual
abuse: (1) a fresh abrasion; (2) an enlarged hynenal opening; and
(3) a healed notch on the hynmen. Dr. Drummond indicated that the
first synptomcould be consistent with inproper sexual conduct
such as rubbing, but that there were other possible causes. Dr.
Drummond stated that the hynenal notch and the enl argenent of the
area suggested sonme formof limted penetration -- possibly
digital. Dr. Drummond al so noted that the notch to the hynmen was
at least two to three weeks ol d.

On the norning of Novenmber 23, 1988, with the authorization
of his superiors, Evans went to Sugar Plumto arrest Doug Rankin

for sexual battery on a child under the age of twelve. Rankin



was not there. Evans did not informanyone at the school of the
purpose of his visit, nor did he interview anyone at the school
regarding the all eged abuse. |Instead, he returned several hours
| ater, when he had been inforned Rankin woul d be present, at
which time he arrested Rankin.

During his subsequent interview w th police, Rankin
repeatedly proclained his innocence and infornmed Evans that he
had never been alone with Anber (a fact that he asserted the
teachers could corroborate), that he was physically unable to fit
on or reach into the playground equi pnment on which the police
stated that the abuse occurred, that Baba Loo was the nanme of a
cartoon character, that he was not the only person at the school
who was call ed Baba Loo, and that Anber had attended the school
for only two weeks.

During his interview, Rankin also conceded that he was the
only mal e who worked at the school, that the children referred to
hi m as Baba Loo, that he had access to the entire school house,
and that he had been at school on Novenber 21, 1988. He also
made nunerous specific coments regarding Anber’s personality and
behavi or during the two weeks she had been at school, even though
he stated that there were 120 students at the school and that he
had relatively little contact with the children. Furthernore, he
made progressively nore critical comments regarding Dr. Brake as
the interview progressed.

Followi ng the interrogation, Rankin formally was charged

wi th sexual battery of a child under the age of twelve pursuant



to Fla. Stat. 794.011(2). He subsequently was rel eased on bond
with no opposition fromDeputy Evans. A grand jury |ater
exonerated Rankin, specifically stating that he was “conpletely
i nnocent.”

1. Procedural History

Fol | owi ng those events, plaintiffs Doug Rankin and his wfe
Victoria filed a conplaint asserting both state and federal
claims. The clainms resolved by the jury at trial were as
follows.* Count | stated a claimpursuant to 42 U.S.C. § 1983
al l egi ng that defendant Mark Evans, as a Deputy Sheriff of Palm
Beach County, while acting under the color of state |law, arrested
and seized plaintiff Doug Rankin w thout a warrant or probable
cause in violation of the Fourth and Fourteenth Amendnents of the
United States Constitution. Count Il alleged that defendant
Richard Wlle, as Sheriff of the Pal m Beach County Sheriff’s
Departnment, acting through its agents and enpl oyees, falsely

arrested and inprisoned plaintiff Doug Rankin.®> At trial,

* 1t should be noted that Sheriff Richard WIlle was
originally naned as a defendant in Count I, but was dism ssed
prior to trial. The Sheriff’'s Departnent was naned as a
defendant in both Counts | and Il. However, sunmary judgnment was
entered in the Departnent’s favor on Count |, and thus it
remai ned as a defendant only in Count Il. Richard Wlle
subsequently was substituted for the Pal m Beach County Sheriff’s
Departnment in Count Il. Accordingly, at trial, Deputy Mark Evans
was the defendant in Count | and Richard WIlle, as the Sheriff,
was the defendant in Count 11

® Although Count |l alleges both false arrest and fal se
i mprisonnment, we refer to the claimas one for fal se arrest
because under Florida |law “fal se arrest and fal se inprisonnent
are different |abels for the same cause of action.” Wissnman v.
K-Mart Corp., 396 So.2d 1164, 1164 n.1 (Fla. 3d DCA 1981).
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defendants nade a notion for a directed verdict both at the close
of plaintiffs’ case and at the close of all evidence.® At

neither time did defendants specifically state their grounds for
the notion for a directed verdict. The trial court denied both
notions, and the case went to the jury, which found defendants
liable on both counts.’

On January 4, 1995, defendants filed notions for a judgnent
notw t hstandi ng the verdict, for remttitur, to alter or anend
the judgnent on the state count, and alternatively for a new
trial. Defendants based their notion for a JNOV on the asserted

exi stence of probable cause for the arrest.® The notion al so

® W note that the 1991 Anendnents to Rule 50 of the
Federal Rules of Civil Procedure changed the term nology used to
descri be the relevant actions taken. Instead of using the term
“directed verdict” for a notion for a judgnent as a matter of |aw
when the notion is nmade prior to the verdict, and the term
“judgnment notw thstandi ng the verdict” when the notion is nade
after the verdict is returned, Rule 50 now refers to both notions
as notions for a judgnent as a matter of |aw. However, since one
i ssue on appeal turns on the timng of the notion for the
judgnment as a matter of |law, we use the older ternms “directed
verdict” and “judgnment notw t hstanding the verdict” for
conveni ence and clarity.

" The jury awarded Doug Rankin $1, 000,000 for intangible
damages, damage to personal reputation, and | oss of past incone
and earning potential. Victoria Rankin was awarded $500, 000 as
damages for |oss of consortium The Rankins al so were awarded
$500, 000 as busi ness danmages.

® Plaintiffs contend that defendants failed properly to
rai se probable cause as the ground for a JNOV on the § 1983 claim
because they did not assert that ground until their reply to
plaintiffs’ opposition to the notion for a JNOV. W reject this
argument .

On January 4, 1995 -- the date on which defendants’ notions
for a JNOV, for remttitur, to alter and anend the judgnent on
the state claim and for a newtrial were filed -- defendants
also filed a notion for an extension of time in which to file
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asserted that defendants were entitled to a JNOV on the § 1983
cl ai m because plaintiffs failed to denonstrate that Deputy Evans
acted with deliberate or callous indifference to Doug Rankin's
constitutional rights, as required to support a 8 1983 claim On
May 15, 1995, the district court granted defendants’ notion for a
JNOV on both the state and federal clains on the ground that
probabl e cause for Rankin’s arrest and detention existed and
constitutes an absolute bar to plaintiffs’ clains. The O der
al so conditionally denied defendants’ notion for a newtrial and
deni ed their other notions as noot.

Plaintiffs appeal the grant of a JNOV in favor of defendants
on both counts. Defendants appeal the conditional denial of the
notion for a newtrial and the denial of their other notions as

nmoot .

I11. Analysis

A The Grant of a JNOV Was Not Procedurally Barred

addenda to those notions. Confusion as to the district court’s
position regarding this request for an extension of tinme pronpted
the district court to treat defendants’ February 28, 1995, reply
to plaintiffs’ opposition as an addendum to defendants’ ori gi nal
notion for a JNOV. See March 16, 1995, Order (detailing the
procedural history regarding this matter). The Order explicitly
stated that plaintiffs were entitled to respond pursuant to the
Local Rules to defendants’ February 28, 1995, subm ssion.
Certainly, it was well within the district court’s discretion to
treat defendants’ reply as an addendumto its original notion in
an attenpt to renmedy any procedural confusion resulting fromits
Orders. Accordingly, we reject the assertion by plaintiffs that
probabl e cause was not raised in defendants’ notion for a JNOV as
a ground for relief.

10



The first question we decide is whether the district court’s
grant of a JNOV in favor of defendants was procedurally barred.
The Rankins correctly assert that Federal Rule of Civil Procedure
50(b) requires that a party noving for a JNOV first nust have
made a tinely and proper notion for a directed verdict. See

Wlson v. Attaway, 757 F.2d 1227, 1237 (11th Cr. 1985). Federal

Rule of Civil Procedure 50(a)(2) states that such a notion “shal
specify . . . the law and the facts on which the noving party is

entitled to the judgnment.” See also National Indus., Inc. v.

Sharon Steel Corp., 781 F.2d 1545, 1548 (11th Cr. 1986). The

Ranki ns note that defendants failed to state specifically any
ground for their notions for a directed verdict -- much |less the
ground on which the Court later granted a JNOV, i.e., the

exi stence of probable cause. Therefore, the Rankins contend that
defendants’ notions for a directed verdict did not satisfy the
specificity requirenent of Rule 50(a)(2), and that defendants’
notion for a JNOV should have been denied as technically

deficient. See, e.qg., Piesco v. Koch, 12 F. 3d 332, 340-41 (2d

Cir. 1993) (defendant’s notion for a directed verdict failed to
speci fy any grounds and thus was not sufficiently informative to

preserve defendant’s right to nove for a JNOV); Purcell v. Seqguin

State Bank & Trust Co., 999 F.2d 950, 956-57 (5th Gr. 1993)

(issue raised in a JNOV notion that was not specifically raised
in notion for a directed verdict at close of evidence held

wai ved); MCarty v. Pheasant Run, Inc., 826 F.2d 1554, 1555-56

(7th Gr. 1987) (sane).
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Def endants argue that a rigid application of Rules 50(b) and
50(a)(2) is inappropriate where notions for a directed verdict
were tinmely made and the judge and opposi ng counsel were aware of
the | egal and factual bases of the notion despite the noving

party’s failure to state themexplicitly. See, e.q., Stewart v.

Thi gpen, 730 F.2d 1002, 1006-07 n.2 (5th Cr. 1984) (stating that
plaintiff’s failure specifically to identify the grounds for his
notion for a directed verdict did not preclude a JNOV in his
favor where the trial court and defendants had actual notice of

the basis of the notion); darke v. O Connor, 435 F.2d 104, 113

n.15 (D.C. Gr. 1970) (concluding that although defendant’s
notion for a directed verdict did not explicitly assert the
applicability of the statutory provision on which a JNOV | ater
was based, it provided the court and opposing counsel wth
sufficient notice to satisfy Rule 50). Defendants assert that
the trial court and opposing counsel were aware that defendants’
notions for a directed verdict were based upon the ground that
probabl e cause for Rankin’s arrest existed as a matter of |aw and
constituted an absolute defense to plaintiffs’ clains.

In support of this contention, defendants stress that it was
obvi ous throughout trial that the existence of probable cause was
the central issue in the case. Defendants note that on the day
before they made their notions for a directed verdict, they
subm tted a trial menorandum briefing the issue of probable
cause. The trial judge referred to this nenorandum and

specifically alluded to a probabl e cause case that was di scussed

12



therein in denying defendants’ notion for a directed verdict at
the close of plaintiffs’ case. The trial judge subsequently
deni ed defendants’ notion for a directed verdict at the close of
all evidence “on the basis previously announced at the cl ose of
the plaintiffs’ case in chief.” Accordingly, defendants argue,
since it was apparent to all involved that the existence of
probabl e cause was the basis for its notions for a directed
verdict, the district court did not err in granting defendants’
notion for a JNOV on that ground.

This Circuit has | ooked to the purpose of Rule 50(b) in
determ ni ng what constitutes a notion for a directed verdict

sufficient thereafter to support a JNOV. See National |ndus.,

781 F.2d at 1549-50 (noting that where Rule 50(b)’s purpose --
providing notice to the court and opposi ng counsel of any
deficiencies in the opposing party’s case prior to sending it to
the jury -- has been net, the Crcuit “ha[s] taken a liberal view
of what constitutes a motion for directed verdict”).® See also

Scottish Heritable Trust v. Peat Marwick Main & Co., 81 F.3d 606,

® The Rankins cite Austin-Wstshore Constr. Co. v.
Federated Dep’t Stores, Inc., 934 F.2d 1217, 1222-23 (11th Cr
1991), in support of their contention that Rules 50(b) and
50(a)(2) should be strictly applied to bar the grant of a JNOV in
this case. In Austin, however, the ground on which the notion
for a JNOV was based had never been raised at trial. Thus, the
trial court could not rely upon the standard articulated in
National Industries in support of a grant of a JNOV because
opposi ng counsel and the trial court did not have actual notice
as to any “flaw’ in the case prior to sending it to the jury.
Unlike in Austin, the grant of a JNOV in this case is justified
by the fact that the noving parties substantially conplied with
the requirenents of Rules 50(a)(2) and (b) because the court and
opposi ng counsel unquestionably had actual notice at trial of the
ground upon which the JNOV ultimately was granted.
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610 (5th Cir.) (stating that “[t]echnical nonconpliance with Rule
50(b) may be excused in situations in which the purposes of the

rule are satisfied”), cert. denied, 117 S. C. 182 (1996);

Parkway Garage, Inc. v. City of Philadelphia, 5 F.3d 685, 691

(3rd Cr. 1993) (concluding that defendants’ notions for a
directed verdict were sufficient to support a JNOV where the
court and opposi ng counsel had actual notice of the basis of the
notion even though it was only inplicitly raised by defendants’
notions). A party is obliged to make a notion for a directed
verdict at the close of the evidence as a prerequisite to a
notion for JNOV to ensure that neither the court nor the opposing
party is “lulled into conpl acency” concerning the sufficiency of

t he evi dence. National Indus., 781 F.2d at 1549. See al so

Scottish Heritable, 81 F.3d at 610 (stating that “the two basic

pur poses of [Rule 50(b)] are ‘to enable the trial court to re-
exam ne the question of evidentiary sufficiency as a matter of
law if the jury returns a verdict contrary to the novant, and to
alert the opposing party to the insufficiency before the case is
submtted to the jury'”) (internal citation omtted). Requiring
a notion for a directed verdict prior to submtting the case to
the jury ensures that the court and the opposing party will be
alerted to any sufficiency problens at a stage when such
deficiencies mght be renedi ed.

The sane purpose underlies the specificity requirenment of
Rul e 50(a)(2). Accordingly, where the trial court and al

parties actually are aware of the grounds upon which the notion
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is made, strict enforcenent of the specificity requirenent of
Rul e 50(a)(2) is unnecessary to serve the purpose of the rule.
The record shows that the trial court and plaintiffs’
counsel were aware that the asserted exi stence of probable cause
formed the basis of defendants’ notions for a directed verdict.
That issue was the central question in the case; defendants
submtted a trial menorandum on that issue on the day prior to
maki ng their notions for a directed verdict; and the trial judge
referred to that nmenorandum and nore specifically to a
particul ar probabl e cause case, in making his rulings on
defendants’ notions for a directed verdict. Accordingly, we
concl ude that defendants’ notions for a directed verdict were

sufficient to support their subsequent notion for a JNOV.

B. Probabl e Cause as the G ound for the Entry of a JNOV
1. The Rel evance of the Arresting Oficer’s
Subj ective Belief in the Arrestee’s Guilt to the
Exi stence of Probabl e Cause
We now turn to plaintiffs’ argunent that Florida | aw
requires an arresting officer to believe subjectively in the
guilt of an arrestee in order to have probable cause for the
arrest. Under this view of the law, the Rankins contend that a
reasonabl e jury could have concluded that Deputy Evans did not
subjectively believe in Rankin’s guilt and, thus, that he did not
have probable cause to arrest Rankin. They further argue that
such an arrest woul d have exceeded state authority, thus
vi ol ating Rankin’s Fourth Amendnent rights and rendering
15



defendants |iable for that violation pursuant to 42 U S.C. 8§
1983. Defendants counter that no such subjective belief
requi rement exists under Florida law. W conclude that neither
Florida nor federal law requires that a police officer actually
have a subjective belief in the guilt of the person arrested.
This Circuit has concluded that the standard for determ ning
t he exi stence of probable cause is the sane under both Florida
and federal |law -- whether “‘a reasonable man woul d have believed
[ probabl e cause exi sted] had he known all of the facts known by

the officer.”” United States v. Ulrich, 580 F.2d 765, 769 (5th

Cr. 1978) (quoting State v. Qutten, 206 So. 2d 392, 397 (Fl a.

1968))."° See also United States v. MDonald, 606 F.2d 552, 553

n.1 (5th Gr. 1979) (per curian) (stating that “Florida’ s

standard of probable cause for a lawful arrest is the sanme as

that required by the Fourth Amendnent”); Wight v. State, 418 So.

2d 1087, 1094 (Fla. 1st DCA 1982) (concluding that the Florida
standard for probable cause is no nore restrictive than the
federal standard and is in effect a mrror image of that
standard). Furthernore, prior to its adoption of the proposition
that the state and federal probable cause standards are
identical, this GCrcuit explicitly rejected the idea that the
subj ective belief of the arresting officer is relevant to the

determ nati on of whether probable cause exists. See United

1 Al decisions issued by the former Fifth Circuit prior
to Cctober 1, 1981, have been adopted as binding precedent for
the Eleventh Grcuit. Bonner v. Gty of Prichard, 661 F.2d 1206,
1209 (11th Gr. 1981) (en banc).
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States v. G ark, 559 F.2d 420, 425 (5th Cr.) (stating that “even

if the officers felt that probable cause was | acking, an

obj ective standard would still be applicable”), cert. denied, 98

S. C. 516 (1977); United States v. Resnick, 455 F.2d 1127, 1132

(5th CGr. 1972) (concluding that probable cause existed and “the
scope of the Fourth Amendment is not determ ned by the subjective

concl usion of the | aw enforcement officer”).™ Finally, relying

Y W here address plaintiffs’ citation of several

deci sions which they contend establish that an officer nust

subj ectively believe that a crinme has been conmtted and that the
suspect conmtted it in order for probable cause to exist. See
Spicy v. Gty of Mam, 280 So. 2d 419, 421 (Fla. 1973) (stating
that an officer “nust have . . . ‘substantial reason’ and nust
‘believe’ fromobservation and evidence at the point of arrest”
that the person was guilty); Osborne v. State, 100 So. 365, 366
(Fla. 1924) (officer has probable cause to arrest “any person
whom such of ficer has reasonable ground to believe, and does
believe, has conmmitted any felony”); Cty of Hialeah v. Rehm 455
So. 2d 458, 461 (Fla. 3d DCA 1984) (reversing a directed verdict
in favor of defendant on false arrest and inprisonnment clains,
because “jury issues were presented as to a) whether, when he

pl aced [the suspect] under arrest, [the arresting officer] in
fact hinself believed that the offense . . . had been conmtted .
. . ; and b) whether, if so, there was a reasonable basis for
that belief in the circunstances he observed”); Donner v.

Heat heri ngton, 399 So. 2d 1011, 1012 (Fla. 3d DCA 1981) (sane).

We note that Osborne and Spicy were decided prior to the
El eventh Circuit authority described in the text above which
rejects the proposition that there is a subjective element to a
probabl e cause analysis. W nust therefore presune that this
Circuit considered OGsborne and Spicy in the decisions which
collectively rejected that proposition. W are bound by this
precedent because “a prior decision of the circuit (panel or en
banc) [cannot] be overruled by a panel but only by the court
sitting en banc.” Bonner, 661 F.2d at 1209.

Bot h Donner and Rehm which are state appellate-Ievel
deci si ons decided after the referenced El eventh G rcuit
authority, cite Spicy as their sole authority for the proposition
that there is a subjective elenent to the state probabl e cause
anal ysis. Donner, 399 So. 2d at 1012; Rehm 455 So. 2d at 461.
As noted, this Crcuit has concluded that Spicy does not stand
for the proposition for which plaintiffs cite it.
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on its own precedent dating back to 1973, the Suprenme Court

recently stated: “Subjective intentions play no role in ordinary,

n 12

pr obabl e- cause Fourth Anmendnent anal ysis. Wiren v. United

However, even if we were not so bound, we would not concl ude
that the cases cited by plaintiffs establish that there is a
subj ective element to the probabl e cause anal ysis under Florida
law. Qur research indicates that no other Florida appellate
jurisdiction has joined the Third District’s adoption of an
explicit two-part probable cause analysis requiring an officer
subjectively to believe that probable cause exists and have a
reasonabl e basis for that subjective belief. The other
jurisdictions appear to rely on an objective standard: probable
cause exists when "the totality of the facts and circunstances
within the officer’s know edge woul d cause a reasonabl e person to
bel i eve that an offense has been commtted and that the defendant
is the one who commtted it.” Revels v. State, 666 So. 2d 213,
215 (Fla. 2d DCA 1995); see also Florida Gane and Freshwater Fish
Commin v. Dockery, 676 So. 2d 471, 474 (Fla. 1st DCA 1996);
Mllets v. State, 660 So. 2d 789, 791 (Fla. 4th DCA 1995);
LeG and v. Dean, 564 So. 2d 510, 512 (Fla. 5th DCA 1990). But
see LeG and, 564 So. 2d at 513 (Giffin, J., specially
concurring) (citing Donner and Spicy for the proposition that an
of ficer nmust “actually have a belief that a crine was conmtted
and that the people he proposes to arrest perpetrated the
crime”). Finally, the Florida Suprene Court again defined the
test for probable cause in objective terns after Donner. See
Blanco v. State, 452 So. 2d 520, 523 (Fla. 1984) (“The probable
cause standard for a | aw enforcenent officer to nmake a | ega
arrest is whether the officer has reasonable grounds to believe
the person has conmtted a felony.”), cert. denied, 105 S. C
940 (1985). Thus, Donner and Rehm do not represent any
significant shift in Florida |aw that would affect this Grcuit’s
conclusion that the subjective belief of the arresting officer
plays no role in a probable cause anal ysis under either Florida
or federal |aw.

2 The Court also stated: “Not only have we never held,
outside the context of inventory search or admi nistrative

inspection . . . , that an officer’s notive invalidates
objectively justifiable behavior under the Fourth Amendment; but
we have repeatedly held and asserted the contrary.” Wren, 116

S. . at 1774; see also United States v. Vill anonte-Marquez, 103
S. CG. 2573, 2577 n.3 (1983) (rejecting the contention that an
ulterior notive mght strip officers of their |legal justification
for an otherwi se | awful warrantl ess boarding of a ship); Scott

v. United States, 98 S. C. 1717, 1723 (1978) (rejecting the
contention that the Fourth Amendnent required the exclusion of
certain wiretap evidence and and accepting the governnment’s
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States, 116 S. . 1769, 1774 (1996). Thus, when this Grcuit
concluded that state and federal probable cause standards are
identical, it was clearly established under federal |aw that
there was no subjective belief requirement. No subjective belief
requirement exists under either state or federal |aw *
2. The Existence of Probabl e Cause

The Rankins assert that the trial court erred in granting a
JNOV in favor of defendants because a reasonable jury could have
concluded that the arresting officer, Deputy Evans, did not have
probabl e cause to arrest or detain Doug Rankin. Defendants
contend that the trial court was correct in ruling that Evans had
probabl e cause to arrest Rankin as a matter of law. W concl ude
t hat probabl e cause to arrest Rankin existed as a matter of |aw,

and, accordingly, we affirmthe trial court’s grant of a JNOV in

favor of defendants.

position that “[s]ubjective intent alone . . . does not nmake

ot herwi se | awful conduct illegal or unconstitutional”™); United
States v. Robinson, 94 S. C. 467 (1973) (characterized by Scott,
98 S. . at 1723, as holding that “the fact that the officer
does not have the state of m nd which is hypothecated by the
reasons which provide the legal justification for the officer’s
action does not invalidate the action taken as |long as the

ci rcunst ances, viewed objectively, justify that action”).

¥ Plaintiffs also cite Tillman v. Coley, 886 F.2d 317, 321
(11th Gr. 1989), as providing support for the existence of a
subj ective element to the probable cause analysis. In that case
we concl uded that a reasonable officer would investigate serious
doubts regarding the identity of a suspect prior to arrest, and
hel d that no “reasonable | aw enforcenent officer may concl ude
that . . . an arrest [may be] nade for the sol e purpose of
identifying a suspect.” Id. Plaintiffs’ use of this [imted
hol ding in support of a subjective belief requirenment is
unpersuasive in light of Eleventh GCrcuit and Suprene Court
pr ecedent .
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I n determ ning whether a JNOV was properly granted, we apply

the sane standard as the district court. Carter v. Cty of

Mam, 870 F.2d 578, 581 (11th Gr. 1989). Resolving all the
factual disputes and drawing all |ogical inferences in favor of
t he nonnovi ng party, we determ ne whether these facts and

i nferences so strongly favor one party “that reasonabl e people,
in the exercise of inpartial judgnent, could not arrive at a

contrary verdict.” Bailey v. Board of County Commirs of Al achua

County, 956 F.2d 1112, 1119 (11th Gr.), cert. denied, 113 S. O

98 (1992). |If so, the notion was properly granted. W nust al so
keep in mnd, however, that a “nmere scintilla of evidence does
not create a jury question; there nust be a substantial conflict
in evidence to create a jury question.” 1d.

As noted, the trial court granted a JNOV in favor of
def endants on the ground that the arresting officer had probable
cause to arrest Rankin as a matter of law. Since probabl e cause
constitutes an absolute bar to both state and 8 1983 cl ai ns
alleging false arrest, the remaining question for us to address
is whether the trial court correctly concluded that probable

cause did exist as a matter of law Otega v. Christian, 85 F.3d

1521, 1525 (11th Cr. 1996) (probable cause constitutes an

absolute bar to a § 1983 claimalleging false arrest); Bol anos v.

Met ropolitan Dade County, 677 So. 2d 1005, 1005 (Fla. 3d DCA

1996) (“[P]robable cause is a conplete bar to an action for false

arrest and false inprisonnent.”) (per curianm). Accordingly, “we

must evaluate [the] facts and inferences according to the
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| egal standard for probable cause.” Bailey, 956 F.2d. at 1119.
As has been discussed, the standard for determ ning whether
probabl e cause exists is the sane under Florida and federal |aw
McDonal d, 606 F.2d at 553 n.1. 1In order for probable cause to
exist, “an arrest [nust] be objectively reasonabl e under the
totality of the circunstances.” Bailey, 956 F.2d at 1119; see
also State v. Scott, 641 So. 2d 517, 519 (Fla. 3d DCA 1994).

This standard is net when “the facts and circunstances within the
of ficer’s know edge, of which he or she has reasonably

trustworthy information, would cause a prudent person to believe,
under the circunstances shown, that the suspect has commtted, is

commtting, or is about to commt an offense.” WIIlianson v.

MIls, 65 F.3d 155, 158 (11th Cr. 1995); see also Elliott v.

State, 597 So. 2d 916, 918 (Fla. 4th DCA 1992). *“Probabl e cause
requires nore than nmere suspicion, but does not require

convincing proof.” Bailey, 956 F.2d at 1120; see also Scott,

641 So. 2d at 519 (“[T]he facts necessary to establish probable
cause need not reach the standard of concl usiveness and
probability as the facts necessary to support a conviction.”).

I n determ ni ng whet her probabl e cause exists, “*we deal with
probabilities . . . [which] are the factual and practical

consi derations of everyday |life on which reasonabl e and prudent
men, not |egal technicians, act.’” Revels, 666 So. 2d at 215

(quoting Illinois v. Gates, 103 S. C. 2317, 2328 (1983)).

An arresting officer is required to conduct a reasonable

investigation to establish probable cause. See Tillnman, 886 F.2d
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at 321; see also Harris v. Lewis State Bank, 482 So. 2d 1378,

1382 (Fla. 1st DCA 1986) (“Where it woul d appear to a ‘cautious
man’ that further investigation is justified before instituting a
proceeding, liability may attach for failure to do so, especially
where the information is readily obtainable, or where the accused
poi nts out the sources of the information.”). An officer,
however, need not take “every conceivable step . . . at whatever

cost, to elimnate the possibility of convicting an innocent

person.” Tillman, 886 F.2d at 321; see also State v. Riehl, 504
So. 2d 798, 800 (Fla. 2d DCA 1987) (“In order to establish the
probabl e cause necessary to make a valid arrest, . . . it is not
necessary to elimnate all possible defenses.”). Furthernore,
once an officer nakes an arrest based upon probabl e cause, he
“need not ‘investigate independently every claimof innocence.’”
Tillman, 886 F.2d at 321 (internal citation omtted). Probable
cause is “judged not with clinical detachnent but with a common

sense viewto the realities of normal life.” Marx v. Gunbinner,

905 F.2d 1503, 1506 (11th G r. 1990) (internal citation omtted);
see also Revels, 666 So. 2d at 215.

The only difference in the probable cause analysis
applicable to the state and federal clains at issue here is which
party carried the burden of proving whether probable cause
exi sted. The existence of probable cause constitutes an
affirmati ve defense to the clains of false arrest and

i nprisonnment under Florida |law. See Bol anos, 677 So. 2d at 1005

(probabl e cause bars a state claimfor false arrest or fal se
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i nmprisonnment); DeMarie v. Jefferson Stores, Inc., 442 So. 2d

1014, 1016 n.1 (Fla. 3d DCA 1983) (“[T]he existence of probable
cause is a part of the defense to a false arrest action which
must be shown by the defendant.”). Accordingly, defendants had
t he burden of denonstrating the existence of probable cause as a
defense to the state claim However, plaintiffs had the burden
of denonstrating the absence of probable cause in order to

succeed in their § 1983 claim Evans v. Hightower, 117 F. 3d

1318, 1320 (11th Cr. 1997) (“In order to establish a Fourth
Amendnent violation, [plaintiff] nust denonstrate that a seizure

occurred and that it was unreasonable.”); see also Rivas v.

Freeman, 940 F.2d 1491, 1496 (11th Cr. 1991) (“To successfully
litigate a lawsuit for deprivation of constitutional rights under
42 U.S.C. section 1983, a plaintiff nust show violation of a
constitutionally protected |iberty or property interest and
deliberate indifference to constitutional rights.”). W concl ude
t hat probabl e cause existed as a matter of |aw and that the

exi stence of such probabl e cause defeats both the federal and
state cl ai ns.

The Rankins first assert that the evidence on which Deputy
Evans relied in making the arrest either exonerated Doug Rankin
or was not sufficiently trustworthy or reliable to support a
finding of probable cause. They assert that the nedical evidence
of which Evans was aware conpell ed the conclusion that Rankin was
not Anber’s abuser because it suggested that the charged conduct

had occurred prior to Rankin’s first contact with the child.
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They al so contend that the physical evidence exonerated Rankin
because he coul d not physically have conmmtted the acts of which
he was accused in the location identified by the victim
Additionally, the Rankins contend that Rankin's |ack of access to
Anber defeated probable cause for his arrest, especially in |ight
of the fact that Evans knew that another nmale, one of Dr. Brake's
cowor kers, had had access to Anber during a tinme frane consistent
wi th the nedical evidence suggesting penetration.

The Rankins al so contend that Evans should not have relied
on Anber’s or Dr. Brake’'s statenments about possible abuse when
determ ni ng probable cause. They claimthat Anber’s statenents
regardi ng abuse were unreliable because of: (1) her age; (2)

i nconsi stencies regarding the identity of the abuser, the nunber
of times the abuse occurred, and the location and timng of the
abuse; (3) the possibility that Dr. Brake, a child psychol ogi st,
concocted the story that Anber spontaneously told her about the
abuse and that Dr. Brake's coaching resulted in Anber’s
subsequent statements; and (4) the possibility that the police
of ficers’ questions during their interview with Anber |ed her
into maki ng statements that she would not otherw se have nade.
They further contend that Evans should have viewed Dr. Brake’'s
statenments with consi derabl e skeptici sm because he shoul d have
known that Dr. Brake was bi ased agai nst Rankin due to their
argunent regarding the school’s supervision of the children under
its care. They also seemto suggest that Evans shoul d have

considered the possibility that either Dr. Brake or sonebody she
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was protecting conmtted the abuse. Accordingly, they concl ude
t hat Evans shoul d have placed little weight on Dr. Brake's
comments regardi ng Arber’ s behavi or and st at enents.

Finally, the Rankins argue that, at the very least, the
information available to Evans at the time of the arrest should
have created doubts as to the existence of probable cause and
shoul d have pronpted further investigation. The Rankins claim
t hat Evans shoul d have exam ned the pl ayground equi pnent to
det er m ne whet her Rankin coul d have abused Anber on the steps of
t hat equi pnent as her statenents indicated. They al so argue that
Evans shoul d have interviewed the teachers regardi ng Anrber’s
behavi or at school and Rankin’s degree of access to Anber.

Al t hough the Rankins contend that this investigation should have
been done prior to arresting Rankin, they further assert that it
certainly should have been done after Rankin raised concerns
regardi ng these issues during his interview with the police.
Plaintiffs contend that such additional investigation was
especially inportant here because tine was not of the essence in
maki ng an arrest since the school was going to be closed over the
Thanksgi ving holidays, limting Rankin's access to the children.

Def endants counter that Evans’s conclusion that probable
cause existed to arrest Rankin was well-supported by the evidence
available to himat the tinme of Rankin's arrest and detention.
Def endants note that Evans interviewed Anber, Dr. Brake, and Dr.
Drummond, all of whom provided information supporting the

concl usi on that Rankin had abused Anber.
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Def endants al so contend that Evans’s interviews wth Anber
and her nother, his conversation with Dr. Drummond, and his
i nterrogation of Rankin in which Rankin nmade several danagi ng
statenents constituted a reasonabl e investigation and provi ded
trustworthy and reliable information fromwhich he could concl ude
t hat probabl e cause existed both at the tinme of arrest and during
Ranki n’s subsequent detention. They further contest plaintiffs’
assertion that tinme was not of the essence in making the arrest.
They note that had Rankin not been arrested on the norning of
Novenber 23, he woul d have had access to the children at the
school for the entire day.

We conclude that the investigation conducted by Evans was
reasonabl e and that the evidence on which he based his decision
to arrest Rankin was sufficient to create probable cause as a
matter of law. W also conclude that the statenments nmade by
Rankin after his arrest did not defeat the existence of probable
cause or necessitate inmmediate further investigation.

a. The Medi cal Evidence

We now address plaintiffs’ assertion that the nedical
evi dence avail able to Evans precluded the existence of probable
cause to arrest Rankin for the crine with which he was charged.
The Rankins note that penetration is an elenent of the crime of
sexual abuse of a child under twelve. See 8 794.011 Fla. Stat.
(1987). Resolving all factual disputes in favor of the
plaintiffs, we must conclude that Evans knew that the injury

suggesti ng such penetration had been incurred at |east two weeks
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before the date of Dr. Drummobnd’ s exam nation and that Evans knew
t hat Anber had attended Sugar Plumfor just two weeks. W also
nmust conclude that Dr. Brake told Evans that Anber had told her

t hat abusi ve behavi or had occurred on Novenber 21, 1988, a date
whi ch seemingly conflicts with the nedical evidence that
penetration (if only partial) had occurred at |east two weeks
prior to that date.' Accordingly, the question to be answered

is whether a prudent person faced with such information could
reasonably have believed that Rankin conmtted the offense.

In addition to that information, however, Deputy Evans al so
knew t hat Anber had sustained a fresh abrasion within 24 hours of
t he Novenber 21, 1988, nedi cal exam nation which could have been
caused by a fingering of the genital area. During her videotaped
interview, Anmber indicated that abusive incidents occurred on
nore than one occasion. Thus, Anber’s statenents and the nedi cal
evi dence both suggested that nore than one instance of abuse
occurred, and a prudent officer reasonably could have concl uded
that a single individual, rather than two separate individuals,
was responsi ble for the alleged abuse. Furthernore, an officer

reasonably coul d have concl uded that Rankin was that individual.

¥ The parties disputed this at trial. FEvans testified

that Dr. Brake told himthat the date on which Anber told her
about the incident with Ba Ba Bl ue was Novenber 21, but that Dr.
Brake gave hima tine frame of Novenber 7 to Novenber 21 during
whi ch the actual incident or incidents of abuse could have
occurred. Plaintiffs confronted Evans at trial with his arguably
conflicting deposition testinmony in which he indicated that Dr.
Brake told himthat Anber said that the abuse occurred on
Novenber 21, 1988. 1In light of this conflicting evidence, we
nmust accept plaintiffs’ assertion as true.
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Evans knew t hat Anmber consistently had called her alleged
abuser Ba Ba Blue and repeatedly linked the all eged abuse to the
school. He knew that Rankin was the only person whom Anber
called by that nanme. Anber repeatedly referred to her abuser as
a “he,” and Dr. Brake told Evans that Rankin was the only nale
who had access to Anber during the approxi mately two-week period
whi ch was consistent with all of the nedical evidence.' Dr.
Brake al so i nformed Deputy Evans that, after Anmber started school
at Sugar Plum her behavior and | anguage had changed i n ways
whi ch Evans knew to be consistent with sexual abuse.

Plaintiffs assert that even if the abuse could have occurred
on the first day on which Anber attended Sugar Plum which would
have pl aced the incident involving penetration within a tine
frame consistent with Rankin’s guilt, Evans knew t hat Anber had
stated that abuse had occurred on Novenber 21, 1988, which was
clearly inconsistent with the medical tinme frame for the act of
penetration. However, the relevant question is whether a prudent
of ficer reasonably could have believed that Rankin conmtted the
offense in light of the nedical evidence suggesting that any

penetration had to have happened significantly before Novenber

' Anber attended Sugar Plumfor two weeks, and Dr.
Drumond i ndicated that the injury suggesting penetrati on was at
| east two weeks old. Thus, accepting as true that Evans knew of
Dr. Drumond’ s time |ine, an overlap of approximtely a day
exi sted during which a cautious officer reasonably could have
concl uded that Rankin could have commtted the charged of fense.
We further note that an officer reasonably coul d have concl uded
that the tinme frane given by the doctor was an estimate and not
necessarily a strict cut-off point, thus possibly expanding the
wi ndow of opportunity by a reasonable period of tine.
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21, 1988, and Dr. Brake's statenent that Anber indicated that the
abuse occurred on Novenber 21, 1988.

In Iight of the evidence suggesting multiple incidents of
abuse, a prudent officer reasonably could have believed that, in
recounting her story to her nother, Anber m ght not have
di stingui shed between penetration and sinple fingering or
rubbi ng. Thus, in recounting the abuse she could have confl at ed
the incidents or confused the dates, or, in talking to her
not her, she could have been referring to the conduct which may
have resulted in the abrasion. A cautious officer, therefore,
reasonably coul d have believed that nmultiple incidents of abuse
occurred and that the abuse with which Rankin was charged
occurred within the first few days of school -- which was within
the medically permssible tinme frane. Accordingly, a reasonable
jury could not have concluded that the nmedical evidence defeated
probabl e cause to arrest Rankin.

b. Access

The Rankins next assert that, even if the nedical evidence
does not conclusively defeat probable cause, Rankin's |ack of
access to Anber while she was at school does. They contend that,
had Evans interviewed any of the teachers before arresting
Ranki n, he woul d have realized that Rankin was never alone with
Anmber and, thus, could not have abused her. Plaintiffs further
note that it is uncontested that Rankin informed Evans of his
| ack of access to Amber during questioning after he was arrested.

They thus contend that Evans knew or shoul d have known t hat
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Ranki n was never alone with Anber and that he therefore | acked
the opportunity to have conmtted the crine charged.

Def endants counter that Deputy Evans knew that Rankin was
present at the school during the relevant tine frame and that he
noved freely throughout the school. Evans also knew that Dr.
Brake had observed what she perceived to be a | ack of adequate
supervision of the children. Finally, defendants contend that a
reasonabl e officer could have concl uded that the abuse -- partial
penetration by a finger and rubbing of Anber’s genitalia -- could
have occurred with others in the roomif the abuser had his body
bet ween any other adult and the child and he sinply slipped his
hand down the front of Anber’s pants or skirt.'®

Additionally, the teachers whom Ranki n argues that Evans

shoul d have interviewed were enployed by Rankin and thus woul d

' The Rankins note that, in Anber’s videotaped interview,
she indicated that Ba Ba Bl ue touched her with both a finger and
a plastic spoon. The Rankins assert that a reasonable officer
coul d not possibly believe that Rankin could penetrate Anber with
a spoon with other adults in the same room since such an action
undoubt edl y woul d have been pai nful and caused Amber to nake sone
sort of outcry. However, a cautious officer could have
reasonably concluded that the facts available to himat the point
of arrest supported at |east Anmber’s contention that Rankin
digitally penetrated her. Although further investigation my
have been required in order to determ ne whether the spoon
incident could be verified, a reasonable officer could conclude
that he had sufficient evidence to proceed on the digital
penetration allegation and that tinme was of the essence
considering Rankin's position as the owner of a day care center.
Furthernore, a prudent officer could reasonably conclude that
Anber’ s statenents regarding digital penetration -- which she
made on several separate occasions and stated in her own words --
were nore reliable than her single reference to possible
penetration by a spoon -- which she referred to only in response
to a question by Evans.
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have been of questionable credibility.* A cautious officer
certainly could have reasonably concluded that, even if the
teachers were to have stated that Rankin had no access to Anber,
such testinony woul d be so undercut by the witnesses’ bias in
favor of their enployer and their own self-interest in asserting
that they were always aware of Anber’s novenents -- such

supervi sion being one of their job responsibilities -- that it
woul d not defeat the existence of probable cause in |ight of the
ot her evi dence suggesting Rankin's guilt. Finally, interview ng
those witnesses prior to picking up Rankin m ght have alerted him
to his possible arrest and, conceivably, precipitated his flight.
In light of all of these considerations, a reasonable jury could
not have concluded that a prudent officer could not have
reasonably believed that Rankin had sufficient access to Anber to
have conm tted the crinme charged.

The Rankins further assert that the physical evidence
contradi cted Anber’s account of events and that those
contradictions defeated probabl e cause. The Rankins argue that
Anber’ s contention that she was abused by Ba Ba Bl ue on the steps
of playground equi pnment at the school sinply could not have been
true because Rankin physically could not have perforned the

actions she described at that |location. They contend that a

7 Rankin al so asserts that one of the teachers would have

told Evans that she saw Anmber rubbing her vagi na on Novenber 21.
However, we note that a prudent officer who had such information
reasonably coul d have believed that a child would not have rubbed
herself so hard as to cause an abrasion. Thus, such information,
even had it been credi ble and had Evans known it, would not have
defeated the exi stence of probabl e cause.
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reasonabl e jury could have concluded that the playground

equi pnent steps were too snmall for a man of Rankin's size to
enter and that the slats on the sides of the equi pnent were too
narrow to permt himto reach into the equipnent fromthe
outside. The Rankins also assert that a reasonable jury could
have determ ned that Evans did not exam ne the playground

equi pnent to determ ne whether Anber’s account of the abuse was
consistent wth the physical evidence. Assumng this have been
true, the question is whether a prudent officer reasonably could
have believed, in light of all the evidence known to him that
Rankin was guilty of sexually abusing Anmber.

We concl ude that a cautious officer reasonably could have
believed that, even if Anber’s story was inaccurate as to the
preci se |l ocation of the abuse, the core of her story regarding
t he abuse and the identity of the abuser was trustworthy and
reliable, especially in light of the nedical and other evidence

corroborating her story. See Easton v. City of Boulder, 776 F.2d

1441, 1449-50 (10th Cr. 1985), cert. denied, 107 S. C. 71
(1986) .

Furthernore, a prudent person reasonably could have believed
that the abuse happened in the approxi mate area of the playground
equi pnent, if not actually on it. Anber stated on the audi otape
that, after Ba Ba Blue nmade “a hole in [her] bottom” he put her
“back on the playground.” In the videotaped interview, she said
that the abuse took place outside the school. 1In response to a

question from Evans asking whether it was on the playground, she
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said “yeah.” 1In response to the question of whether it was on a
pi ece of a toy, she said “no.” She said that the incident took
pl ace on the steps. Interpreting the physical evidence in |ight
of the statenents by the victim it would not be unreasonable for
a prudent person to conclude that a three-and-a-half-year-old

m ght either unclearly articulate the | ocation of the abuse or
conflate the idea of being put back on the playground after being
abused with the idea of where the abuse actually occurred.
Additionally, since Anber did not actually state that the abuse
occurred on the steps of the playground equi pnent, there is no
reason why a reasonable officer would have to have concl uded t hat
Rankin's inability to conmt the alleged act on the playground
equi pnent obvi ated probabl e cause. Finally, we note that Anber
stated that the abuse occurred both inside and outside the

school house, so the fact that Rankin apparently could not have
abused Anmber on the playground equi pnent does not affect the
possibility that he abused her in the school house. In |ight of
all of the evidence, we conclude that a reasonable jury could not
have concluded that Rankin’s alleged | ack of access to Anmber

def eat ed probabl e cause.

c. The Victims Statenents

Next, we address the Rankins’ contentions that the only
information avail able to Deputy Evans suggesting that Rankin was
the perpetrator of any abuse ultimately was based upon statenents
made by Anber, and that those statenments were not sufficiently

reliable and trustworthy to support the existence of probable
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cause. Defendants contend not only that Anber’s statenents were
sufficiently reliable and trustworthy to support probabl e cause,
but al so that Evans was prohibited fromsinply disregarding such
statements based upon the age of the victim W concl ude that
evi dence ot her than Anber’s statenents supported the concl usion
that Rankin |ikely was the perpetrator of the charged conduct.
We al so conclude that Evans was entitled to rely to a neani ngful
degree on Anber’s statenments in determ ning the existence of
probabl e cause, and that those statenents supported probable
cause.

As noted, Anber’'s statenents did not constitute the only
evi dence suggesting that Rankin was the person who had abused
her. The nedical evidence was consistent with two separate
epi sodes of abuse -- partial penetration which dated back at
| east two weeks prior to Novenber 21, and either rubbing or
fingering of the genitalia which occurred within 24 hours of Dr.
Drummond’ s exam nation of Anber. Dr. Brake indicated to Evans
that she and the school staff were the only people with access to
Anmber during the two-week period covering both potenti al
i nci dents of abuse.

Furthernore, a cautious person reasonably could have
believed that Dr. Brake was unlikely either to have been the
abuser or to have been protecting soneone el se whom she knew to
be the abuser since she -- at a point at which no one el se knew
t hat any abuse m ght have occurred -- told a friend that she

t hought that Anber had been abused, took her to a pediatrician to
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have her exam ned for abuse, and pronptly inforned the police of
t he suspected abuse. A prudent person reasonably could have
concl uded that one who was guilty of, or conplicit in, abusive
conduct woul d not spontaneously deci de aggressively to vol unteer
information to people in a position to take prosecutorial action
regardi ng potential abuse and insist that such action be taken.
Thus, having concluded that Dr. Brake was unlikely to have
been responsible for the alleged abusive incidents, a cautious
person reasonably could have believed that the perpetrator was

sonmeone at the school.?'®

Thi s concl usion was further supported
by Dr. Brake's statenent that Anmber started exhibiting behaviora
changes within a week of beginning her attendance at Sugar Pl um
These behavi oral changes included unusual clinginess, an abnorm
aversion to attendi ng school, and atypical shyness. A seasoned
of ficer reasonably could have concl uded that these behavi oral
changes were consistent wth sexual abuse and |inked that abuse

to the school .

' Al though Evans knew that a male coworker of Dr. Brake’'s

had had access to Anber approxinmately three weeks prior to the
nmedi cal exam nation, that person had not had access to her during
t he two-week period potentially covering the occurrences
resulting in both the damage to the hynen and the fresh abrasion.

¥  The Rankins contend that if Evans had interviewed the
teachers, they would have told himthat Anber exhibited no
behavi oral changes, appeared to be happy at school, and even
started to m sbehave at the end of the day when she had to | eave
school . However, a cautious officer reasonably could have
concl uded that any potential statenents by the teachers regarding
Anber’ s behavi or woul d not have been particularly probative
considering their limted experience with Anber, particularly in
light of the fact that her nother, who clearly knew her very
wel |, indicated that such changes had occurr ed.
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Havi ng narrowed the class of likely suspects to the school
house, information provided by Dr. Brake suggested that Rankin
was the guilty party. Dr. Brake told Evans that, on the day
Amber infornmed her of the abuse, she saw Rankin pick up Anber and
that Anber hit him A prudent officer reasonably could have
found this information to be relevant to the probabl e cause
determ nation in two ways: (1) as Evans testified, an abuser
often shows a special interest in a child whom he is abusing, and
Rankin’s particular attention to Anber in a class of a class of
approximately 120 m ght indicate such a special interest; and (2)
the hostility Anber denonstrated towards Rankin by striking him
was not typical of her behavior towards adults, as indicated by
her not her, suggesting that Rankin had done something to pronpt
such a reaction

In addition to this independent evidence |inking Rankin to
t he abuse, Evans relied on Anber’s statenents to both her nother

and the police in determ ning that probable cause existed to

The Rankins al so contend that Evans knew t hat Anber and her
famly had just noved, that she had been repeatedly noved to new
preschool s, and that her nother had been paying a | ot of
attention to Anber’s younger brother because of his severe
illness. They argue that -- know ng about those famly
circunstances -- a cautious officer would not have given
significant weight to any behavi oral changes. However, we
conclude that a cautious officer reasonably could have believed,
in light of the know edge that Amber had frequently noved to new
preschools and that her brother’s health problens were apparently
chronic, that Anber had faced such strains before and that her
not her was presumably aware of her child s typical reactions to
such ongoing problens. Dr. Brake, however, had nonet hel ess
concl uded that Anmber’s behavi or was unusual and reported that
conclusion to Evans. A reasonable officer acting cautiously
coul d have given significant weight to her evaluation of her
child’ s behavi or.
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arrest Rankin. As noted above, the essential question regarding
Anber’s statements is whether they were sufficiently reliable and
trustworthy to support a determ nation of probable cause. W
conclude as a matter of |aw that a prudent person reasonably
coul d have believed that the fundanental information provided by
Anber’ s statenents was sufficiently reliable and trustworthy to
consider in determning the existence of probable cause.

Generally, an officer is entitled to rely on a victims

crimnal conplaint as support for probable cause. See Singer V.

Fulton County Sheriff, 63 F.3d 110, 119 (2d Gr. 1995), cert.

denied, 116 S. . 1676 (1996). The Rankins assert that Evans
was not entitled to so rely here because the victinis age and

i nconsi stenci es rendered her statenents unreliable. W conclude
that, although a child victims statenents nust be evaluated in
light of her age, Anber’s statements -- considered along with the
ot her supporting evidence -- were sufficiently reliable and
trustworthy at their core to formthe basis for probable cause to
arrest Rankin. See Marx, 905 F.2d at 1506 (indicating that,

al though a four-year-old s age affected the wei ght due her
statenents, the arresting officer could not sinply disregard her
statenments in determ ning whet her probable cause existed); Mers

v. Mrris, 810 F.2d 1437, 1456-57 (8th Cr.), cert. denied, 108

S. C. 97 (1987); Easton, 776 F.2d at 1450-51.
Next, we address the Rankins’ contention that Anber never
explicitly stated that Rankin or M. Doug abused her. |Instead,

they note that she nerely referred to her abuser as Ba Ba Bl ue.
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However, they do not dispute that Evans knew at the tinme of
Rankin's arrest that Rankin was referred to by the children as
Baba Loo. They also do not contest that Anber in particular
cal l ed Rankin Ba Ba Bl ue, which was her pronunciation of Baba
Loo. Anber identified Ba Ba Blue as the culprit in both her
first statenment regarding the abuse nade to her nother and the
subsequent audi otaped statenment. Dr. Brake told Evans that Anber
al so had identified her alleged abuser as Ba Ba Blue to Dr.
Drummond. Furthernore, in the videotaped interview of Anber, she
ultimately responded “Ba Ba Blue” to questions regarding the
identity of her abuser.® In addition, Amber consistently
referred to her abuser as “he,” indicating that the offending

i ndi vidual was a male. As noted above, the only people beside

20 The Rankins assert that the videotaped statenent in

whi ch Anber identified “Ba Ba Blue” as her abuser denonstrates
the unreliability of her statenments because she initially
answered “Donal d Duck” and “Pluto” in response to the question of
who did the things to her which she described. The Rankins
assert that her identification of two cartoon characters as the
abusers, followed i mediately by her identification of Ba Ba Bl ue
as her abuser, precluded Evans fromrelying on her statenments for
probabl e cause to arrest Rankin. However, a prudent officer
reasonably coul d conclude that Anber was nerely playi ng when she
answered “Donal d Duck” and “Pluto,” but was being serious when
she ultimtely responded Ba Ba Bl ue because: (1) she had
repeatedly identified Ba Ba Blue as the abuser in past statenents
and had never before nentioned the first two characters; (2) she
actual ly knew soneone who was referred to as Ba Ba Bl ue, unlike
the other characters; (3) she repeatedly referred to the person
who abused her as “he” and the person referred to as Ba Ba Bl ue
was a nmale; and (4) other corroborating evidence was consi stent

wi th abuse by the individual identified as Ba Ba Blue. Thus, a
cautious officer reasonably could have concl uded that Amber, when
referring to Ba Ba Blue, was referring to a real person as
opposed to a cartoon character. |In |ight of the other evidence,
such an officer also reasonably could have concluded that Rankin
was Ba Ba Bl ue.
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Amber’ s not her who appeared to have access to her were the staff
at Sugar Plum In addition, Anber indicated that all of her
teachers were femal e, suggesting that Rankin was the only nale at
Sugar Plum (a fact which Rankin subsequently conceded during
guestioning). Accordingly, we conclude that Anber’s statenents
provi ded sufficient information for a cautious person reasonably
to believe that Anber was abused by sonmeone called Ba Ba Bl ue,
and that other evidence indicated that Ba Ba Bl ue was Ranki n.

The Rankins al so assert that inconsistencies in Anber’s
vi deot aped statenent indicated that her statements as a whol e
were unreliable. For instance, they note that when Anber was
guestioned regarding the timng of any abusive incidents, she
stated that she had been abused “today” -- the date of the
interview -- but not on the day before, the date on which she
reported the incidents to her nother and on which Dr. Brake told
Evans that Anber had indicated the abuse had occurred.*
However, an officer as seasoned in the field of child abuse as
Deputy Evans reasonably could have di scounted Anber’s statenents
regarding the timng of the abuse because of the fact that young
children do not have a particularly strong grasp of the concept
of time, although they are able to articulate nore concrete

concepts such as events that have occurred or things that have

L The Rankins also note the varying times which Arber gave

Dr. Drummond for the dates of the abuse as evidence that Evans
shoul d not have relied on Anber’s statenents. The Ranki ns,
however, have pointed to no evidence indicating that Dr. Drunmond
rel ayed that information to Evans.
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happened to them #
The Rankins al so point to several other coments by Anber
which they assert fatally undermine the reliability of her

st at enent s. 2

Al t hough we acknow edge that a stronger statenent
by the victimwould be preferable prior to arrest, we cannot
conclude that a prudent officer could not have reasonably relied
on the fundanental allegation consistently made by Anber: that a
mal e named Ba Ba Blue made a hole in her bottom at school.? She
made statenments to this effect on at | east four separate

occasi ons of which Evans was aware: to her nother, to Dr.

Drummond, on audi otape, and to himduring the videotaped

2 For exanple, Dr. Drunmond testified that, in his

experience, children who were unable to fully grasp tenpora
concepts were able accurately to describe nore concrete events
such as physical pain. A police officer such as Evans, with
formal training and extensive practical experience in child abuse
cases, would be aware of children’'s difficulties with tine, and
reasonably coul d have di scounted those inconsi stenci es.

2 For instance, they note that Anber stated in the
vi deot aped interview that Dr. Drummond stuck a thernmoneter in her
bottom and that the testinony at trial showed that he did not do
so. However, the Rankins point to no evidence indicating that
Evans knew or shoul d have known of this inconsistency at the tine
of the arrest.

¢ The Rankins assert that Amber’s assertion that the
abuser had stuck a finger in her bottomundercut the reliability
of her statenent regardi ng the abuse because it was inconsistent
wi th the nedical evidence which showed vagi nal penetration, but
no anal contact. However, we note that, in the videotaped
interview, Anmber referred to her genitals as her bottom W also
note that it is not surprising that a three-year old would not
have separate words for her vagina and bottom Accordingly, a
reasonabl e officer could conclude that Anber intended to refer to
her vagi na.
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interview.”® In light of the nedical evidence supporting the
concl usi on that abuse had occurred, Dr. Brake s observations
regardi ng Anber’ s behavi oral changes, and her statenents
regarding the |imted nunber of people who had access to Anber
during the relevant tinme period, we conclude that Evans properly
relied on Anber’s statenents in establishing the existence of
probabl e cause to arrest Rankin.?® See Marx, 905 F.2d at 1506;
Myers, 810 F.2d at 1456-57.

Concl usi on

In sum we conclude that the trial court was not
procedurally barred by Federal Rule of Cvil Procedure 50 from
granting a JNOV in favor of defendants on the ground that
probabl e cause existed. Although we note with regret the
undoubt ed hardshi p caused to plaintiffs by Doug Rankin s arrest

and detention, especially in light of his subsequent conplete

% pefendants assert that Anber al so made such statenents

to Oficer Honholz and Dr. Decharnme. Plaintiffs assert that a
reasonabl e jury could have concluded that such statements were
never made to these individuals. W conclude that a prudent

of ficer reasonably could have relied upon Dr. Brake's assertion

t hat Anber had nmade such a statement to Dr. Drummond and on

O ficer’s Honholz's representation to Evans and Dr. Brake that
Anmber had made such a statenment to himin evaluating the

exi stence of probable cause. However, even disregarding these
addi tional statenents, probable cause existed as a matter of |aw

2 W note that under Fla. Stat. 794.022(1) (West Supp.
1990), “[t]he testinmony of the victimneed not be corroborated in
a prosecution under s. 794.011 [conm ssion of a sexual battery of
a child under twelve].” However, we do not need to address the
question of how this statutory section would apply when the
victimis a young child and the statenent is nerely being used to
establish probable cause, rather than as the sole basis for a
convi ction, because Evans had evidence in addition to Anber’s
statenments which incrimnated Rankin at the time of arrest.
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exoneration by the grand jury, we conclude that the district
court correctly determ ned that probable cause existed as a
matter of law. Accordingly, we affirmthe district court’s grant
of a JNOV in favor of defendants and dism ss the cross-appeal as

nmoot .

AFFI RVED.
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