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HATCHETT, Circuit Judge.

This appeal presents the issue of whether certain business
practices in the insurance industry limt conpetition in the
tenporary help industry through nonopolization or constitute an
agreenent in restraint of trade in violation of the Sherman Act.
W affirmthe district court's ruling that the business practices
enployed in this case do not violate the Sherman Act.

BACKGROUND

Uni force Tenporary Personnel, Inc. and Uniforce Services, Inc.
(collectively Uniforce) engage in the business of providing
tenporary enpl oyees for other businesses. In order for Uniforce to
place its enployees with businesses, Uniforce nust first obtain

wor kers conmpensation insurance. GCenerally, businesses can obtain



wor kers conpensation insurance for their enployees through one of
three markets: (1) the voluntary market, (2) the self-insurance
market, and (3) the "assigned risk"” or residual market. Uniforce,
however, only qualifies for workers conpensati on i nsurance fromthe
resi dual market. The insurance industry calls such workers
conpensation policies "assigned risk" policies.

Pol i cyhol ders of "assigned risk™ policies pay higher insurance
prem uns than policyholders of policies obtained through the
voluntary or self-insurance market. The premuns are higher
because of the conbined | oss experience of the insurance carriers
in the residual nmarket and because these carriers oftentines
contract their duties under the "assigned risk” policies to other
insurance carriers called "servicing carriers.” These servicing
carriers draft the "assigned risk™ policies, collect the prem uns,
provi de | oss control services, and performother services required
of a worker's conpensation carrier. |In return for these services,
the insurer pays substantial servicing fees.

PROCEDURAL HI STORY

On June 15, 1994, Uniforce filed this lawsuit against the
National Council on Conpensation Insurance, Inc. (NCC), the
Nati onal Wborkers Conpensation Reinsurance Pool (the pool), and
i nsurance conpanies Liberty Mitual Insurance Conpany, Travelers
| nsurance Conpany, and Insurance Conpany of North Anerica
(collectively insurance carriers), alleging that their business
practices in the insurance industry limt conpetition in the
tenporary hel p i ndustry t hr ough nmonopol i zati on of t he

adm ni stration of workers conpensation insurance and price fixing



in violation of 15 U S.C. 8 2 of the Sherman Act.

In its conplaint, Uniforce also alleges that NCCl, the pool
and the insurance carriers' conduct constitutes an agreenment in
restraint of trade including a conspiracy to restrain the tenporary
help industry in violation of 15 U.S.C. § 1 of the Sherman Act.’
I n addi tion, Uniforce sought a decl aratory judgnment on the issue of
whet her NCClI and the pool are insurance carriers and a judgnent
declaring the state that has overall responsibility for regulating
and supervi sing the business of NCCI and the pool as it affects the
tenporary help industry.

Prior to discovery, NCCl, the pool, and insurance carriers
(hereinafter appellees) noved for sumrary judgnment on the grounds
t hat : 1) the MCarran-Ferguson Act bars Uniforce's federal
antitrust clai nms because the all eged activity invol ves t he busi ness
of insurance; and 2) Uniforce fails to state a claim under the
Sherman Act. The district court granted summary judgnment on each
of Uniforce's claims.?

CONTENTI ONS

Uniforce contends that the MCarran-Ferguson Act's bar on

antitrust clainms invol ving the business of insurance does not apply

inthis case because t he appel | ees' rate-nmaking, classification and

'Uniforce also alleged that the rules under which assigned
risk policies operate constitute a violation of equal protection
and due process rights. Uniforce, however, does not appeal the
district court's ruling as to this claim

*The district court also found that the file rate and Noer-
Penni ngton doctrines also barred Uniforce's antitrust clains.
Because we find that the MCarran- Ferguson Act bars Uniforce's
clainms, we do not address the district court's alternative
grounds for granting sumrary judgnent.



al l ocation of risk, and other activities involving the
adm nistration of workers conpensation insurance concern the
"busi ness of insurers” and not the "business of insurance.” In the
alternative, Uniforce contends that its antitrust clains fal
within the "boycott" exception to the MCarran-Ferguson Act's bar
on antitrust clains. Uniforce also contends that the district
court erred in concluding that it failed to state a clai munder the
Sherman Act nerely because appellees do not conpete in the
tenporary hel p industry.

Appel l ees contend that the activities Uniforce conplains of
fall squarely within the nmeaning of "the business of insurance.”
Appel lees also contend that Uniforce fails to allege facts
sufficient to constitute a boycott within the neaning of the
McCarran- Ferguson Act and therefore assert that the MCarran-
Ferguson Act bars Uniforce's antitrust clains. Finally, even
assum ng that the MCarran-Ferguson Act does not bar Uniforce's
cl ai ms, the appell ees contend that their practices in the insurance
i ndustry could not violate the Sherman Act in this action because
they do not conpete in the tenporary help industry.

| SSUES

We address two issues on appeal: 1) whether the MCarran-
Ferguson Act bars antitrust clainms involving rate-naking practices
in the insurance industry; and 2) whether a conpetitive
rel ati onshi p nust exi st between parties in order to assert a vi able
cl ai m under the Sherman Act.

DI SCUSSI ON

We review the district court's grant of summary judgnent de



novo and apply the same |egal standards that bound the district
court in rendering its decision. Canadyne- Georgia Corp. V.
Continental Ins. Co., 999 F.2d 1547, 1554 (11th Cr.1993).
A. The McCarran-Ferguson Act

The McCarran-Ferguson Act exenpts the business of insurance
fromantitrust laws if: 1) state |lawregul ates such activity; and
2) the conpl ained of activity does not constitute a "boycott." 15
US C 88§ 1011, 1012, 1013(b) (1988). The MCarran-Ferguson Act
provides in pertinent part:

Congress hereby declares that the continued regulation and

taxation by the several States of the business of insurance is

in the public interest, and that silence on the part of the

Congress shall not be construed to inpose any barrier to the

regul ati on or taxation of such business by the several States.
15 U S C § 1011 (1988). The McCarran-Ferguson Act further
provides that "[n]o Act of Congress shall be construed to
invalidate, inpair, or supersede any |aw enacted by any State for
the purpose of regulating the business of insurance, or which
inposes a fee or tax wupon such business, unless such Act
specifically relates to the business of insurance....” 15 U S. C
§ 1012(b) (1988).

Uni force concedes that the MCarran-Ferguson Act exenpts

conduct invol ving the business of insurance in nost instances, but
argues that the MCarran-Ferguson Act does not apply to its

antitrust clains because they involve the "business of insurers,”

and not the business of insurance.® Uniforce defines the business

%Uni force al so concedes that the states in question regul ate
t he appellees' activities in the insurance industry. Uniforce,
however, characterizes the states' regul ation of the appellees
activities as superficial. Because Uniforce has failed to submt
any affidavits fromstate officials supporting its conclusion, we



of insurers as "the manipulation of the cost of workers
conpensati on i nsurance" through the classification and allocation
of risk and the contracting of the insurers' duties under the
"assigned risk" policy to servicing carriers. Empl oying this
definition, Uniforce clains that the appellees' activities create
and i npose unreasonabl e prem uns for "assigned risk" policies while
depriving the tenporary enploynent industry of access to the
vol untary market .

Sinply put, Uniforce's antitrust clainms center on the
appel l ees’ rate-making activity. We therefore mnust determ ne
whet her appel |l ees' rate-making activity falls within the business
of insurance for purposes of the MCarran-Ferguson Act. Courts
make three inquiries when determning whether the practice
conpl ai ned of constitutes the business of insurance:

first, whether the practice has the effect of transferring or

spreadi ng a policyhol der's risk; second, whether the practice

is an integral part of the policy relationship between the

insurer and the insured; and third, whether the practice is

l[imted to entities within the insurance industry.
Union Life Ins. Co. v. Pireno, 458 U S. 119, 129, 102 S.C. 3002,
3004, 73 L.Ed.2d 647 (1982). In this case, we find that appellees
rate-making activity satisfies each of these criterion. First, in
conputing the premumfor the "assigned risk"” policies, appellees
conbi ne the | oss experiences of insurance carriers in the residual
market and in effect spread the policyholder's risk. Second,

appel l ees’ rate-making activity produces the premuns for the

"assigned risk"” policies and this premumis an integral part of

conclude that the states in question sufficiently regulate the
appel l ees’ activities.



the policy relationship between the insurer and the insured.
Third, the appellees' rate-making activity is limted to entities
within the insurance industry. * Thus, appellees' rate-nmaking
activity clearly constitutes the busi ness of insurance for purposes
of the McCarran-Ferguson Act. See also Goup Life & Health Ins.
Co. v. Royal Drug Co., 440 U.S. 205, 224, 99 S.Ct. 1067, 1080, 59
L. Ed. 2d 261 (1979) ("the fixing of insurance rates is the "business
of insurance' ").

In the alternative, Uniforce argues that appellees' conduct
falls wwthin the "boycott" exception to the McCarran-Ferguson Act's
antitrust exenption. Specifically, Uniforce all eges that appell ees
have conspired to "boycott, coerce, and intimdate" it and other
tenporary hel p conpani es to deprive the tenporary hel p i ndustry of
access to the voluntary market for workers conpensation insurance.
Uniforce therefore argues that the MCarran-Ferguson Act does not
entitle the appellees to imunity fromits antitrust clainms. In
response, the appellees argue that the "boycott" exception cannot
apply in this case because Uniforce's antitrust clains do not
involve allegations of a "refusal to deal." W agree.

The MCarran-Ferguson Act provides in pertinent part:
"Not hing contained in this chapter shall render the said Sherman
Act inapplicable to any agreenent to boycott, coerce, or

intimdate, or act of boycott, coercion, or intimdation." 15

“Uniforce urges this court to reach a different conclusion
nmerely because appell ees NCCl and the pool are not insurance
conpanies. W reject this argunment noting that our review
requires us to exam ne whether the practice conplained of is
limted to "entities within the insurance industry” and does not
require that these entities be insurance conpani es.



US C § 1013(b) (1988). For purposes of the MCarran-Ferguson
Act, the Suprenme Court defines a "boycott" as the refusal to deal
in a collateral transaction as a neans to coerce terns respecting
a primary transaction. Hartford Fire Ins. v. California, 509 U S.
764, ----, 113 S.Ct. 2891, 2912-13, 125 L.Ed.2d 612 (1993) ("It is
the refusal to deal beyond the targeted transaction that gives the
great coercive force to a comrerci al boycott"). 1In this case, the
primary transaction concerns the purchase of workers conpensation
i nsurance. Uniforce does not allege that appellee refused to deal
with it in a collateral transaction—+.e., the purchase of health
i nsurance—+n an attenpt to coerce the ternms of its purchase of
wor ker s conpensati on i nsurance. Consequently, we concl ude that the
all eged acts do not constitute a "boycott” wthin the neaning of
t he McCarran- Ferguson Act. Accordingly, we hold that the McCarran-
Ferguson Act bars Uniforce's antitrust clains against the
appel | ees.
B. The Shernman Act
Even assuming that the MCarran-Ferguson Act does not bar

Uniforce's federal antitrust clains, its clains fail as a matter of
I aw. In its conplaint, Uniforce alleges that appellees’
rate-making activity in the insurance industry limts conpetition
in the tenmporary help industry and thereby violates section 2 of
the Sherman Act. Section 2 of the Sherman Act provides:

Every person who shall nonopolize, or attenpt to nonopolize,

or conbine or conspire with any other person or persons, to
nonopol i ze any part of the trade or commerce anong t he several

States ... shall be deenmed guilty of a felony, and, on
conviction thereof, shall be punished by fine not exceeding
one mllion dollars...

15 U S.C 8 2 (1988). This court noted that nonopolization within



the neaning of the Sherman Act "by its terns, applies in a
situation where there is conpetition and conpetitors."” Ad-Vantage
Tel ephone Directory Consultants v. GIE Directories Corp., 849 F.2d
1336, 1348 (11th Cir.1987). |In Ad-Vantage Tel ephone Directory, we
held that "[i]n order to denonstrate "an area of effective
conpetition' one nmust [first] establish a conpetitive
rel ati onship." Ad-Vantage Tel ephone Directory, 849 F.2d at 1348-
49. In this case, Uniforce cannot denonstrate that a conpetitive
relationship exists between it and the appellees because the
appel | ees do not conpete in the tenporary hel p busi ness. Uniforce
al so cannot denonstrate a conpetitive relationship between the
i nsurance industry and the tenporary help industry. Uni force
counter-argues that it has standi ng under section 2 of the Shernman
Act as a consumer of the appellees' product and services to
chal | enge appell ees' rate-nmaking activities. W, however, do not
reach the standi ng i ssue because Uniforce fails as a matter of |aw
to state a clai munder the Sherman Act. Accordingly, we affirmthe
district court's grant of summary judgnent for failure to state a
claimfor which relief can be granted.
CONCLUSI ON

For the reasons stated above, we hold that the MCarran-
Ferguson Act bars Uniforce's antitrust clains. Accordingly, we
affirmthe district court's grant of summary judgnent in favor of
t he appel |l ees on each of Uniforce's clains.

AFFI RVED.



