United States Court of Appeals,
El eventh Circuit.
No. 95-4520.

TRUVPET VI NE | NVESTMENTS, N.V., Nacional Financiera, S.N C
Pl ai ntiffs-Counter Defendants-Appell ees,

Pol | ypeck International P.L.C., P.P.1. (Holdings) B.V., P.P.I.
Del nonte Fresh Produce B.V., Counter-Defendants,

Jorge Aguilar, Enrique Portilla, Alejandro Portilla, WIIiam Van
D epen and WIliam Levin, Counter-Defendants-Appell ees,

V.

UNI ON CAPI TAL PARTNERS |, | NC., Defendant- Countercl ai mant -
Appel | ant .

Aug. 28, 1996.
Appeal from the United States District Court for the Southern
District of Florida. (No. 92-2032-Cv-WDF), WIkie D. Ferguson, Jr.
Judge.

Bef ore COX and BARKETT, Circuit Judges, and BRI GHT, Senior Grcuit
Judge.

BRI GHT, Senior Circuit Judge.

This case arises fromthe 1992 sale of P.P.1. Del Mnte Fresh
Produce B.V. (Del Monte) to Trunpet Vine Investnents, N V. (Trunpet
Vi ne). Trunpet Vine is a Netherlands Antilles corporation
organi zed by Mexican investors for the purpose of acquiring De
Monte. Trunpet Vine's bid was supported by financing fromNaci onal
Financiera, S.N. C. (NAFINSA), a state-owned econom c devel opnment
bank in Mexico. After the takeover bid was announced, Trunpet Vine
filed a declaratory judgnment action against Union Capital Partners
I, Inc. (UCP) seeking adjudication that UCP was not entitled to

nonet ary damages or injunctive relief arising out of the Del Mnte

"Honorable Myron H. Bright, Senior US. CGrcuit Judge for
the Eighth CGrcuit, sitting by designation.



acquisition. UCP filed counterclains alleging breach of fiduciary
duty, fraud, conspiracy to conmt fraud and breach of an inplied
contract. The district court determ ned that New York | aw gover ned
each issue and, applying that law, granted summary judgnent in
favor of Trunpet Vine, dismssing all the counterclains. Thi s
j udgment di sposed of the litigation. W affirm

| . BACKGROUND

UCP, a Delaware corporation with its principal place of
business in Florida, is a private investnent corporation formed for
t he purpose of acquiring or investing in conpanies. Gegory Aziz
founded and served as president of UCP. In late 1990 and early
1991, UCP began di scussions to organi ze a deal to acquire Del Mnte
fromits parent conpany, P.P.1. Holdings B.V. (PPl). PPl, in turn,
is wholly owned by Polly Peck International P.L.C. (Polly Peck).
Polly Peck entered bankruptcy in England in 1990. UCP
characterized its role as that of a "deal sponsor,” an individual
who assenbl es a group of investors to purchase a conpany and t akes
all steps necessary to facilitate the transaction. UCP antici pated
a role in the ownership and managenent of the newly acquired
conpany as conpensation for its efforts.

In August 1991, UCP, on behalf of its investor group,
unsuccessfully submtted an unsolicited bid for Del Monte. UCP
then attenpted to aggregate another group of investors to acquire
Del Mdnte. UCP's efforts intensified when the bankruptcy
adm ni strator announced in June of 1992 that Del Mnte would be
sold at a private auction conducted by Gol dman Sachs.

UCP clains that in July of 1992, representatives of Trunpet



Vi ne and NAFI NSA approached its president, Aziz, regarding their
possi bl e participation as equity partners in UCP's bid to acquire
Del Monte. On July 8, 1992, Aziz nmet with agents of Trunpet Vine
and NAFI NSA at the New York offices of Kidder Peabody, which was
serving as Aziz' financial advisor. According to Aziz, the NAFI NSA
representatives informed him that NAFINSA had attenpted to
i ndependent|y enter the bidding process, but that Gol dman Sachs had
refused to provide themw th financial information or allowthemto
enter the bidding.

According to UCP, the NAFINSA agents indicated that they
wi shed to "join forces" with UCP in submtting a bid for Del
Monte.' The agents requested that UCP share its confidential
information regarding Del Monte and that they be invited to attend
a due diligence presentation.? Aziz informed Polly Peck's
bankruptcy adm nistrator of the discussions wth NAFINSA and
subsequently scheduled a due diligence neeting at Del Monte's
headquarters in Coral Gables, Florida on July 20, 1992. On July
17, UCP, NAFINSA and Del Mnte entered into a nondisclosure
agreenent enconpassing the disclosure to NAFINSA of confidentia

and proprietary information about Del Monte. In the agreenent

Trunpet Vine and NAFINSA contend that the July 8th neeting
was an introductory neeting to nerely explore the possibility of
joint participation with UCP. They claimthat NAFINSA al ways
remai ned an i ndependent investor throughout the process, and
wor ked together with UCP so that both could get into the due
di l i gence process. NAFINSA argues that they never negoti at ed,
| et alone agreed to, a joint venture, exclusive bidding or
conpensati on arrangenent wth UCP

°A "due diligence" presentation gives a prospective buyer
up-to-the-nmonment financial information and the opportunity to
guesti on managenent and to exam ne the operations of the conpany
on site.



NAFI NSA promised to hold all “"proprietary information" in
confidence and to only disclose it to others "who need to know such
Propriety Information for providing services to UCP." The
agreenent stated "UCP and [NAFINSA] intend to enter into
di scussions slating to possible acquisitions, equity investnents,
partnerships or joint venture operations involving [Del Mnte]."
However, the agreenent al so provi ded "[ NAFI NSA] nmakes no express or
inplied representation or warranty concerning the future
acquisition, partnership or joint venture involving [Del Mnte]."
The agreenent expressly provided for application of New York | aw.

After the due diligence neeting, UCP s potential financial
backers, First Chicago and Ki dder Peabody, decided to discontinue
their involvenent in the project. NAFINSA and the other Mexican
investors then announced that they would go their own way and
attenpt an independent bid. UCP was unable to nove forward and
submt a bid by the bidding deadline. Trunpet Vine subsequently
acquired Del Mnte for approximtely $500,000, 000. NAFI NSA
supported the bid by Trunmpet Vine and becane an equity investor in
Trunpet Vine for the Del Monte acquisition. UCP was not included
in the acquisition of Del Monte and received no renmuneration as a
result of the transaction.

Trunpet Vine and NAFINSA initiated a declaratory judgnent
action stating they had a bona fide di spute with UCP and seeki ng an
adjudi cation that UCP was not entitled to nonetary damages or
injunctive relief arising out of the acquisition of Del Monte. UCP
asserted counterclains of breach of inplied contract, breach of

fiduciary duty, fraud and conspiracy to commt fraud. Trunpet Vine



nmoved for summary judgnent and di sm ssal of the counterclains.

The matter was referred to a magistrate judge® who, on August
5, 1993, submtted a report reconmmending that New York |aw be
applied to all the clains. The magistrate judge recomended
granting summary judgnent on the breach of fiduciary duty claim
because of a lack of any showing that "this relationship was
anything other than a conventional business or arms length
transaction.” The report recommended granting summary judgnment on
the inplied contract clains, determning the clains were barred by
the statute of frauds. The magistrate judge, however, recomended
denying the notion to dismss the fraud clains because the
pl eadi ngs were sufficient and alleged justifiable reliance. The
district court adopted the report and recomendation in its
entirety.

Trunpet Vine | ater noved for sunmmary j udgnent on the remnai ni ng
two fraud clains. In a report submtted on Novenber 21, 1994, the
magi strate judge recomended granting sunmmary judgnent agai nst UCP
on the fraud clains. The magi strate judge concl uded that under New
York law, UCP nust show a specific injury other than |oss of
conpensation. The nmagistrate judge determ ned that UCP had not
est abl i shed that but for NAFINSA s successful bid, UCP would have
assenbled a group of investors and acquired the conpany.
Accordingly, UCP could not establish injury. The district court
adopted the report and recommendation in its entirety.

1. DI SCUSSI ON

%The Hon. Barry L. Garber, United States Magistrate Judge
for the Southern District of Florida.



As a threshold issue, this court nust decide whether the
district court correctly applied New York lawto UCP' s substantive
claims. W review conflict of |aws issues de novo. Fioretti wv.
Massachusetts Gen. Life Ins. Co., 53 F.3d 1228, 1234 (1l1th
Cr.1995), cert. denied, --- U S ----, 116 S.C. 708, 133 L. Ed. 2d
663 (1996). In determning which |aw applies, a federal district
court sitting in diversity nmust apply the choice of |aw rules of
the forum state. Kl axon Co. v. Stentor Elec. Mg. Co., 313 U S.
487, 496, 61 S.Ct. 1020, 1021-22, 85 L.Ed. 1477 (1941). Under
Florida law, a court nmakes a separate choice of |aw determ nation
wi th respect to each particular issue under consideration. See
Department of Corrections v. MGiee, 653 So.2d 1091, 1092-93
(Fla.Dist.Ct. App. 1995), aff'd, 666 So.2d 140 (Fla.1996); Col houn
v. Greyhound Lines, Inc., 265 So.2d 18, 21 (Fla.1972).

Once we have reviewed the determ nation of which state's | aw
applies, we turn our attention to the district court's decision to
grant summary judgnment in favor of Trunpet Vine.

Under Rule 56(c) of the Federal Rules of Cvil Procedure, a
party is entitled to summary judgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, showthat thereis
no genuine issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law" On
appeal, a district court's grant of summary judgnment is
entitled to de novo review, and "[w] e resolve all reasonabl e
doubts about the facts in favor of the non-novant."
Browni ng v. Peyton, 918 F. 2d 1516, 1519-20 (11th G r.1990) (quoting
Tackitt v. Prudential Ins. Co. of Am, 758 F.2d 1572, 1574 (11lth
Cir.1985)).
A. Breach of Fiduciary Duty

UCP argues that Trunpet Vine established a fiduciary



relationship with UCP through their nutual participation in
pursuing the acquisition of Del Mnte and the execution of a
nondi scl osure agreenent. UCP clains that Trunpet Vine breached
this fiduciary duty by acquiring Del Mnte wthout any form of
conpensation to UCP
1. Choice of Law
At least as to tort clainms, the Florida Suprenme Court has
abandoned the traditional lex loci delicti® rule in favor of the
"nmost significant relationship” test set forth in the Restatenent
(Second) of Conflict of Laws § 145. Bi shop v. Florida Specialty
Pai nt Co., 389 So.2d 999, 1001 (Fl a.1980). Section 145 provides:
(1) The rights and liabilities of the parties with respect to
an issue intort are determned by the local |aw of the state
which, wth respect to that issue, has the nost significant

relationship to the occurrence and the parties under the
principles stated in § 6.°

*The | aw of the place where the crime or wong took place."
Bl ack's Law Dictionary 911 (6th ed. 1990).

°Rest at enent (Second) of Conflict of Laws § 6 provides:
(1) A court, subject to constitutional restrictions,
will follow a statutory directive of its own state on
choi ce of |aw.
(2) When there is no such directive, the factors
rel evant to the choice of the applicable rule of |aw
i ncl ude

(a) the needs of the interstate and international
syst ens,

(b) the relevant policies of the forum

(c) the relevant policies of other interested
states and the relative interests of those states
in the determ nation of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular



(2) Contacts to be taken into account in applying the
principles of 8 6 to determne the | aw applicable to an issue
i ncl ude:

(a) the place where the injury occurred,

(b) the place where the conduct causing the injury
occurred,

(c) the domcil, residence, nationality, place of
i ncorporation and place of business of the parties, and

(d) the place where the rel ationship, if any, between the
parties is centered.

These contacts are to be eval uated according to their relative
i mportance with respect to the particul ar issue.

The district court determ ned that the conduct giving rise to
UCP's injury, the alleged betrayal of UCP s confidences and the
acqui sition of Del Monte w thout any conpensation to UCP, occurred
primarily in New York. New York is where the parties' relationship
was created and is the state whose | aw the parties chose to govern
t he nondi scl osure agreenent, the only formal agreenent as to the
rel ati onship between the parties. Based upon these factors, the
district court correctly determned that New York had the nost
significant relationship to the breach of fiduciary relationship
claim

UCP argues that Florida was the situs of UCP's injury and t hus
has the nost significant relationship to this cause of action. UCP
asserts that under Florida law, the place of injury is

presunptively controlling. In support of this position, UCPrelies

field of |aw,

(f) certainty, predictability and uniformty of
result, and

(g) ease in the determ nation and application of
the aw to be appli ed.



primarily upon cases involving personal injury or products
l[iability suits. See State Farm Mit. Auto. Ins. Co. v. O sen, 406
So.2d 1109, 1111 (Fla.1981). The comentary to Restatenent § 145
provi des,

the place of injury is of particular inportance in the case of

personal injuries and of injuries to tangible things.... On

t he ot her hand, the place of injury is less significant in the

case of fraudulent m srepresentations ... and of such unfair

conpetition as consists of false advertising and the

m sappropriation of trade val ues.
Rest at enent (Second) of Conflict of Laws § 145 comment f; see al so
Default Proof Credit Card Sys., Inc. v. State Street Bank & Trust
Co., 753 F. Supp. 1566, 1570-71 (S.D.Fla.1990). Because breach of
fiduciary duty is nore akin to a claim of fraud rather than a
personal injury claim we determne that the district court
correctly bal anced the conpeting factors i n accordance with Florida
| aw. °

2. Application of New York Law
Under New York law, a fiduciary duty exists when a person is

under a duty to act or render advice for another's benefit.
Flickinger v. Harold C Brown & Co., 947 F.2d 595, 599 (2d
Cr.1991) (citing Mandel blatt v. Devon Stores, Inc., 132 A D. 2d
162, 521 N.Y.S. 2d 672, 676 (1987)); Litton Indus., Inc. v. Lehman
Bros. Kuhn Loeb Inc., 767 F.Supp. 1220, 1231 (S.D.N.Y.1991), rev'd

on ot her grounds, 967 F.2d 742 (2d G r.1992). The existence of a

®UCP argues that the district court failed to give
sufficient weight to the fact that UCP's primary place of
business is in Florida. W disagree. Application of the
"domcile" factor inplicates Florida, New York, Delaware, Mexico
and the Netherlands Antilles. W also note that although UCP' s
president, Aziz, was hinself |ocated in Florida, the conpany had
no offices or enployees in the state.



fiduciary relationship is a question of fact. Accordingly, in
order to survive a notion for summary judgnent, UCP nust present
sufficient evidence to support a finding that a fiduciary
rel ati onship existed between UCP and Trunpet Vine. The district
court determ ned t hat UCP made no showi ng that the rel ationshi p was
anything other than a conventional business or arms length
transaction. W agree.

UCP argues that the record contains sufficient evidence to
create a material issue of fact as to the existence of a fiduciary
relationship. UCP asserts that it reposed trust and confidence in
Trunpet Vine when it disclosed its proprietary information and
arranged for Trunpet Vine's entry into the due diligence process.
New York |aw provides, however, that " "a conventional business
rel ationship, wthout nore, does not becone a fiduciary
rel ationship by nere allegation.' " Conpani a Sud- Areri cana de
Vapores, S. A v. IBJ Schroder Bank & Trust Co., 785 F.Supp. 411,
426 (S.D.N Y.1992) (quoting Qursler v. Wnen's Interart Center
Inc., 170 A.D.2d 407, 566 N.Y.S.2d 295 (1991)). As a genera
matter, nmerely reposing confidential information in and of itself
will not create a fiduciary relationship under New York |aw
Litton Indus., 767 F.Supp. at 1231. The fiduciary relationship
must inspire and provide the context for the disclosures. 1d. at
1232; United States v. Reed, 601 F.Supp. 685, 715 (S.D.N.Y.),
rev'd in part on other grounds, 773 F.2d 477 (2d Cr.1985). UCP
has presented no evidence of any special relationship with Trunpet
Vi ne or NAFI NSA whi ch inspired the di sclosures. Rather, the record

reveal s that the parties were |argely unknown to each other only a



short tinme prior to the due diligence neeting.

UCP relies heavily upon Browning v. Peyton, 918 F.2d 1516
(11th G r.1990), where this court reversed sunmary judgnent on a
breach of fiduciary duty claim determ ning that material issues of
fact remained. Browning, a real estate investor and devel oper
reached an oral agreenent to forma joint venture with Peyton for
t he purpose of bidding for a |arge group of real estate hol dings.
Browning alleged that Peyton later infornmed him that he was no
| onger interested in the real estate, causing Browning to abandon
the project. Peyton subsequently submtted an i ndependent bid and
purchased the real estate. This court concluded that the record
rai sed questions of fact as to whether a fiduciary relationship had
been established between Browning and Peyton. 1d. at 1522.

Br owni ng, however, is distinguishable fromthe case before us.
As an initial matter we note that Browning applied the |aw of
Florida and not New York. Mor eover, Browning alleged that the
parties had in fact agreed to forma joint venture thus creating a
speci al relationship between the parties. UCP has not asserted the
exi stence of any such agreenent between itself and Trunpet Vine or
NAFI NSA. UCP has failed to make any showing that its disclosures
and assistance arose from any relationship between the parties
ot her than a conventional business transaction.

UCP points to the existence of the nondi scl osure agreenent as
proof of a confidential relationship. A fiduciary duty may arise
out of a contractual relationship which is independent of the
contract itself. Davis v. Dine Sav. Bank of New York, FSB, 158
A.D.2d 50, 557 N.Y.S.2d 775, 776 (1990). However, under the terns



of the nondi scl osure agreenent, NAFI NSA had no obligation to enter
into any kind of transaction with UCP, nor did it promse that it
woul d not proceed i ndependently in the future. The nondi scl osure
agreenent expressly negates any obligation on the part of NAFI NSA
to participate with UCP in acquiring Del Mnte.
B. Fraud C ai ns

UCP alleges that it reasonably relied upon Trunpet Vine's
representations that Trunpet Vine was interested in joining forces
with UCP. UCP argues that Trunpet Vine never intended to enter
into any partnership or equity investnment with UCP but intended
fromthe outset to utilize information supplied by and through UCP
strictly for its own benefit.

1. Choice of Law
The Restatenent (Second) of Conflict of Laws provides

specific sections for particularized torts. Section 148 provides
the choice of law principles for fraud and m srepresentati on, and
the parties agree that Florida courts would apply this section
The pertinent part of section 148 provides:

(2) Wen the plaintiff's action in reliance took place in

whole or in part in a state other than that where the false

representations were made, the forumw Il consider such of the

foll owi ng contacts, anong others, as nay be present in the

particular case in determning the state which, with respect

tothe particul ar i ssue, has the nost significant relationship

to the occurrence and the parties:

(a) the place, or places, where the plaintiff acted in
reliance upon the defendant's representations,

(b) the place where the plaintiff received the
representations,

(c) the place where the defendant made the
representations,

(d) the domcil, residence, nationality, place of



i ncorporation and place of business of the parties,

(e) the place where a tangi bl e thing which is the subject

of the transaction between the parties was situated at

the tinme, and

(f) the place where the plaintiff is to render

performance under a contract whi ch he has been i nduced to

enter by the false representations of the defendant.
The district court found that the alleged m srepresentations
primarily occurred at the July 8th neeting in New York. Although
UCP contends that Trunpet Vine and NAFI NSA subsequently repeated
the m srepresentations, the district court concluded that those
m srepresentations, if any, arose from the initial acts in New
York. Thus the district court determ ned that New York was the
| ocati on where Trunpet Vine nmade and UCP received the alleged
m srepresentati ons.

The court found that sone acts in reliance (the due diligence)
occurred in Florida while others (the agreenent to share
information) occurred in New York. Thus neither state energed as
the place of reliance. Application of the fourth factor, the
domcil, residence, nationality and place of business of the
parties, inplicated Florida, New York, Delaware, Mexico and the
Net herl ands Antilles. Finally, the district court determ ned that,
al t hough Del Monte was headquartered in Florida, the takeover
itself was to be consummated in New York. W agree with the
district court's determnation that New York had the nost
significant contacts, as the place where the m srepresentations and
the initial acts of reliance occurred.

2. Application of New York Law

To sustain a claim for fraud under New York |aw UCP nust



prove by clear and convincing evidence the existence of five
elements: (1) a representation of material fact, (2) falsity of
the statenment, (3) scienter, (4) deception, and (5) injury or
detrinmental reliance. Channel Master Corp. v. Alumnium Ltd.
Sales, Inc., 4 NY.2d 403, 176 N Y.S.2d 259, 151 N E. 2d 833, 835
(1958); Lehman v. Dow Jones & Co., 783 F.2d 285, 295 (2d
Cir.1986). Although the district court determ ned that UCP had
established nmaterial issues concerning the first four elenents, it
concluded UCP failed to produce conpetent evidence sufficient to
create a genuine issue of material fact as to injury.

Under New York law, the neasure of damages for fraud is
governed by the "out-of -pocket” rule which limts recovery to costs
incurred in preparation or in performance or in passing up other
busi ness opportunities. Fort Howard Paper Co. v. WlIlliam D.
Wtter, Inc., 787 F.2d 784, 793 n. 6 (2d Cir.1986); Lehman, 783
F.2d at 296. UCP did not assert that it incurred any additiona
expenses as a result of Trunpet Vine's representations or that it
passed up opportunities with other investors. Mor eover, the
district court determ ned that UCP presented i nsufficient evidence
to support a finding that UCP coul d have successfully participated
in the acquisition of Del Monte absent Trunpet Vine's
representations.

On appeal UCP does not assert that it suffered any actua
injury. Rather, UCP argues that New York | aw permts the recovery
of nomnal damages for fraud in the absence of any actual
i njury/damages. In Kronos, Inc. v. AVX Corp., 81 NY.2d 90, 595
N. Y. S 2d 931, 612 N E. 2d 289 (1993), the New York Court of Appeals



stated, "Nom nal damages are al ways avail able i n breach of contract
actions, but they are allowed in tort only when needed to protect
an "inportant technical right.' " Id. 595 N.Y.S 2d at 934, 612
N.E.2d at 292 (citation omtted). As an exanple of such an
"inmportant technical right", the court pointed to a |andowner's
right to be free of trespass. 1d. The court stated that in that
particular instance a departure from the actual injury rule is
warranted because a continuing trespass nmay ripen into a
prescriptive right and deprive a property owner of title. 1d. The
court held that an exception is not warranted for the tortious
i nducenent of breach of contract, the claimpresented in Kronos.

The court conti nued,

In tort, ... there is no enforceable right until there is
loss. It is the incurring of damage that engenders a legally
cogni zabl e right. To recogni ze nom nal danmages el enent of

tort clains would be to west the cause of action fromits

traditi onal purposes—the conpensation of | osses—and to use it

to vindicate nonexistent or anorphous inchoate rights when

unlike in trespass to property, there is no conpelling reason

to do so.
Id. 595 N Y.S. 2d at 935, 612 N.E. 2d at 293. There is no simlarly
conpelling reason to depart from the actual injury rule in this
case. Accordingly, the district court correctly concluded that
nom nal damages were not appropriate absent a showi ng of injury.
See Dress Shirt Sales, Inc. v. Hotel Martinique Assocs., 12 N.Y.2d
339, 239 N.Y.S. 2d 660, 662-64, 190 N.E. 2d 10, 12 (1963); GCordon v.
Dino De Laurentiis Corp., 141 A D.2d 435, 529 NY.S. 2d 777, 779
(1988); Lehman, 783 F.2d at 296.

C. The Inplied Contract C ains
UCP raised two simlar clains, breach of contract

i npl i ed-in-fact (quantum neruit) and breach of contract



i nplied-in-law (unjust enrichment).’” UCP argues that it provided
Trunpet Vine wth research, experience and confidential and
proprietary information regarding Del Mnte and arranged for
Trunpet Vine's entry into the bidding process. UCP contends that
Trunpet Vine requested and accepted the services and information
and shoul d conpensate UCP for the benefits received.
1. Choice of Law

Florida has traditionally applied the lex loci contractus
rule for choice of |aw determ nati ons regardi ng i ssues of contract
law. Fioretti, 53 F.3d at 1235; Goodnman v. O sen, 305 So.2d 753,
755 (Fl a. 1974), cert. denied, 423 U. S. 839, 96 S.Ct. 68, 46 L. Ed. 2d
58 (1975); Jento, Inc. v. United Parcel Serv., Inc., 400 So.2d
499, 500-01 (Fla.Dist.C.App.1981), rev. denied, 412 So.2d 466
(Fla.1982). Under the |l ex loci contractus nmethod i ssues concerni ng
the validity and substantive obligations of contracts are governed
by the law of the place where the contract is nmade. Ray- Hof
Agencies, Inc. v. Petersen, 123 So.2d 251, 253 (Fla.1960); Jento,
400 So.2d at 501. A contract is made where the | ast act necessary
to conplete the contract is performed. Jento, 400 So.2d at 500.

Wil e Florida has adopted the significant contacts approach
of the Restatement (Second) of Conflict of Laws for tort actions,
see Bishop, 389 So.2d at 1001, the Florida Suprenme Court has
continued to apply the traditional I ex | oci contractus approach for
contract actions. In Sturiano v. Brooks, 523 So.2d 1126, 1129

(Fla.1988), the Florida Suprene Court expressly declined to adopt

‘W treat these claims together because both would be barred
if the New York statute of frauds is applicable.



t he Restatenent approach and applied the lex |oci contractus rule.
Although the Florida Supreme Court specifically limted its
decision to contracts for autonobile insurance, the Florida
appel l ate courts have continued to apply the rule to other areas of
contract lawas well. See Inre Estate of N cole Santos, 648 So. 2d
277 (Fla.Dist.Ct. App. 1995) (validity of an antenuptial contract);
Stratford Fin. Corp. v. Security Pac. Nat. Bank, 580 So.2d 806
(Fla.Dist.Ct.App. 1991) (enforceability of a brokerage contract).
Accordingly, we apply the lex loci contractus approach.?®

UCP argues that the inplied contract was "made" when UCP
conferred and Trunpet Vine received the benefits, i.e.
participation in the due diligence neeting and access to the
proprietary information, which occurred in Florida. The district
court, however, determned that the |ast necessary act in this
cause of action was the acquisition of Del Mnte which took place
in New York. In Stratford, the Florida District Court of Appea
hel d an oral brokerage contract unenforceable under New York | aw.
580 So.2d at 806. Under the agreenment, the brokerage comm ssion
was to be payable out of the proceeds of any closing. Id. The
court of appeal determ ned that the closing was thus the |ast act
necessary to conplete the contract. 1d. at 806-07. Simlarly, UCP
al l eges that it shoul d have received stock and a managerial role in
return for its assistance. As inStratford, conpensation coul d not

be awarded wi thout a closing. As the site of the closing, New York

8 A federal court applying state law is bound to adhere to
decisions of the state's internedi ate appellate courts absent
sonme persuasive indication that the state's highest court would
decide the issue otherwise.”" Silverberg v. Paine, Wbber,
Jackson & Curtis, Inc., 710 F.2d 678, 690 (11th Cr. 1983).



| aw governs. ®
2. Application of New York Law
The district court concluded that because there was no
witten conpensation agreenent between the parties, New York's
statute of frauds barred the clains. New York's statute of frauds
provi des:
Every agreenent, promise or undertaking is void, unless it or

sonme note or nenorandumthereof be in witing, and subscri bed
by the party to be charged therewith, or by his | awful agent,

if such agreenent, prom se or undertaking: ... (10) Is a
contract to pay conpensation for services rendered in
negotiating a loan, ... or of a business opportunity,....

"Negotiating” includes procuring an introductionto a party to
the transaction or assisting in +the negotiation or
consummation of the transaction. This provision shall apply
to a contract inplied in fact or in law....
N. Y. Gen. Qolig. Law 8 5-701(a)(10) (MKinney 1989).
UCP argues that the statute of frauds is inapplicabl e because
UCP is not seeking a set nonetary fee, but rather seeks an equity
interest in the acquired conpany and a role in its nmanagenent. The
New York statute of frauds expressly includes contracts to pay
"conpensation” and is not limted to nonetary fees. Wi |l e UCP

correctly notes that section 5-701(a)(10) does not extend to

°Al t hough the final signatures were applied in a cerenonial
signing in Mexico City, virtually all the closing activities,
i ncl udi ng paynment of the purchase price, took place in New York,
and none of the closing activities occurred in Florida. New York

is thus best characterized as the situs of the closing. |In any
event, New York has a significant interest in the application of
its statute of frauds. In Intercontinental Planning, Ltd. v.

Daystrom Inc., 24 N Y.2d 372, 300 N.Y.S. 2d 817, 825-28, 248

N. E. 2d 576, 582-83 (1969), the New York Court of Appeals
enphasi zed one of the inportant |egislative purposes underlying
this particular section of the statute of frauds: reducing the
nunber of unfounded and nmultiple clains for conm ssions. The
court found this purpose particularly conpelling given New York's
role as a "national and international center for the purchase and
sal e of businesses and interests therein." 1d.



agreenents between parties in a joint venture, see Dura v. \Wal ker,
Hart & Co., 27 N. Y.2d 346, 318 N.Y.S.2d 289, 291-93, 267 N. E. 2d 83,
85 (1971); Natuzzi v. Rabady, 177 A . D.2d 620, 576 N.Y.S.2d 326,
328 (1991), UCP has not alleged nor does the record support the
exi stence of a joint venture between UCP and the defendants in this
action. See Natuzzi, 576 N Y.S. 2d at 328; Oderline Wiolesale
Dist., Inc. v. G bbons, Geen, van Anerongen, Ltd., 675 F. Supp.
122, 126 (S.D.N. Y.1987). UCP s conplaint nerely alleges, "it was
inplied that the services and information were given and received
with the expectation that UCP woul d be conpensated for thent and
that UCP "conferred a substantial benefit on defendants for which
UCP ought to be conpensated.” Accordingly UCP' s inplied contract
clainms are not beyond the scope of New York's statute of frauds.
See Orderline Wil esale Dist., 675 F. Supp. at 127-28.

UCP further argues that even if the statute of frauds
applies, there are outstanding i ssues of fact surrounding the "part
performance" exception to the statute which preclude granting
summary judgnent on this basis. The district court correctly
rejected this argunent. "[P]lart performance may only be asserted
to overconme the defense of the Statute of Frauds in an action for
specific performance of the contract, and may not be raised, as
here, in an action to recover damages...." Papell v. Cal ogero, 114
A.D. 2d 403, 494 N.Y.S. 2d 127, 129 (1985), nod. on ot her grounds, 68
N.Y.2d 705, 506 N.Y.S 2d 309, 497 N E. 2d 676 (1986); see al so
Spodek v. Riskin, 150 A D.2d 358, 540 N.Y.S.2d 879, 881 (1989);
Mauala v. MIford WManagenent Corp., 559 F. Supp. 1000, 1004
(S.D.NY.1983). In any event, under New York | aw, the doctrine of



part performance may be invoked only if the conplaining party's
actions can be characterized as "unequivocally referable"” to the
agreenent all eged. Anostario v. Vicinanzo, 59 NY.2d 662, 463
N. Y. S. 2d 409, 409-10, 450 N. E. 2d 215, 216 (1983). The acti ons mnust

be " "unintelligible or at |east extraordinary,' explainable only
with reference to the oral agreement.” 1d.; Burns v. MCorm ck,
233 N Y. 230, 135 N E 273 (1922). Here, the nondisclosure

agreenent between the parties provided that the parties "intend to
enter into discussions slating to possible acquisitions...." The
part performance exception does not apply when "the perfornmance
undertaken by plaintiff is also explainable as preparatory steps
taken with a view toward consummation of an agreement in the
future." Anostario, 463 N Y.S. 2d at 410, 450 N. E. 2d at 216; see
al so McDernott v. Town of Goshen, 207 A . D.2d 612, 615 N. Y. S. 2d 525,
527 (1994); Chura v. Islip Resource Recovery Agency, 122 A D.2d
106, 504 N.Y.S.2d 503, 504 (1986).
I 11. CONCLUSI ON
For the reasons stated above, the district court's grant of

summary judgnent in favor of Trunpet Vine is AFFI RVED



