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Appeal from the United States District Court for the Southern
District of Florida. (No. 93-6642-CIV-WZ), WIlliam J. Zl och,
Judge.

Before EDMONDSON, Circuit Judge, and FAY and G BSON, Senior
Circuit Judges.

FAY, Senior Circuit Judge:

M. and Ms. Andrew Kaspri k appeal the District Court's Final
Order of Dismssal as to defendants-appell ees, OM Ship Managenent
Corporation and OM Corporation. W AFFIRM

| . STATEMENT OF THE CASE

This action arises from an incident which occurred while
Andrew Kasprik was performng his duties as a second assistant
engi neer aboard the U. S.S. Cape Charles, a public vessel owned by
the United States and operated, pursuant to contract, by OM Ship
Managenment Corporation and OM Corporation. Kasprik was enpl oyed
by the United States as a crew nenber of a vessel owned by the
United States through the Maritinme Adm nistration. As noted in the
District Court's order, it is wundisputed that both OM Ship

Managenent Corporation and OM Corporation were acting as the
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agents of the United States at the tine of the incident which forns
the basis of this action.

Kasprik allegedly injured his wist while attenpting to
manual | y engage the turning gear lever of the nmain engine and
incurred nedi cal and support expenses as a result of his injury.
Kasprik filed suit against the United States claimng liability for
his injury, and against the United States and OM for alleged
arbitrary and wi |l I ful denial of maintenance and cure. OM noved to
di sm ss Kasprik's claimon the grounds that the claimis barred by
the exclusivity provision of the Suits in Admralty Act ("SAA"), 46
U S.C App. 8§ 745. The District Court entered a Final Oder of
Dismssal as to OM, holding that under the exclusivity provision
of the SAA, plaintiffs-appellants were barred from bringing an
action for mai ntenance and cure and the failure to pay such agai nst
OM as agents of the United States.

1. STANDARD OF REVI EW
Qur review of a dismssal for failure to state a claimis de
novo. Hunnings v. Texaco, 29 F.3d 1480, 1484 (11th Cr.1994).
[11. DI SCUSSI ON

The issue raised for our consideration in this action is one
of first inpression in this circuit, that being whether the
exclusivity provision of the SAA prevents a seaman from seeking
punitive danmages froman agent of the United States for arbitrary
and wi | I ful denial of maintenance and cure.

It is awell recognized rule in admralty that when a seanan
is injured or becones ill while enployed aboard a vessel, he is

entitled to daily subsistence and nedical treatnment until his



maxi mum cur e has been reached.

A seaman's right to mai ntenance and cure is inplicit in
the contractual relationship between the seaman and his
enployer, and is designed to ensure the recovery of these
i ndi vidual s upon injury or sickness sustained in the service

of the ship ... Mintenance and cure are due w thout regard
to the negligence of the enployer or the unseaworthi ness of
t he shi p.

Ni chols v. Barw ck, 792 F.2d 1520, 1523 (11th Cr.1986) (quoting
Pelotto v. L & N Towing Co., 604 F.2d 396, 400 (5th Cr.1979)).

As noted above, Kasprik's claimagainst OM is for straight
mai nt enance and cure paynents and for punitive damages for the
arbitrary and willful denial of these benefits. Hnes v. J.A
LaPorte, Inc., 820 F.2d 1187 (11th G r.1987) is the |l eading case in
our circuit and is consistent wth traditional admralty | aw which
provi des t he hi ghest safeguards for a seaman's right to mai ntenance
and cure. Hines considered whether a seaman coul d recover punitive
damages from a private vessel owner, in addition to reasonable
attorney's fees, for the arbitrary and wllful denial of
mai nt enance and cure paynents. |1d. W held that "both reasonabl e
attorney's fees and punitive damages may be legally awarded in a
proper case." 1d. at 1189.

Neverthel ess, H nes is distinguishable fromthe instant case
in that this action |ies against an operator of a vessel owned by
the United States, rather than a private vessel owner. This being
so, seaman's clains arising fromenpl oynent aboard vessel s owned by
the United States are governed by the Cdarification Act, and
enforced pursuant to the ternms of the Suits in Admralty Act.
McMahon v. United States, 342 U S. 25, 26, 72 S.Ct. 17, 18-19, 96
L. Ed. 26 (1951), Gordon v. Lykes Bros. Steanship Co., 835 F.2d 96,



98 (5th CGr.), cert. denied, 488 U S 825 109 S.C. 73, 102
L. Ed. 2d 50 (1988). The SAA does not provide a cause of action
agai nst the United States but rather constitutes the United States
l[imted waiver of sovereign immunity with respect to admralty
sui ts. Trautman v. Buck Steber, Inc., 693 F.2d 440, 444 (5th
Cir.1982). The United States cannot be sued for punitive danmages
unl ess Congress explicitly authorizes such liability. M ssour
Pacific Railroad Co. v. Ault, 256 U. S. 554, 41 S.Ct. 593, 65 L. Ed.
1087 (1921). Sovereign imunity has not been waived with respect
to punitive damages.
Section 745 of the Suits in Admralty Act provides:

Where a renedy is provided under this chapter it shal
hereafter be exclusive of any other action by reason of the
sanme subj ect matter agai nst an agent or enpl oyee of the United
States or of any incorporated or uni ncorporated agency t her eof
whose act or omi ssion gave rise to the claim

46 U.S.C. App. § 745.

To date, the Fourth Circuit is the only circuit to have
determ ned the precise issue which is now before us. However,
bef ore addressing Manuel v. U S., 50 F.3d 1253 (4th Cr.1995), we
want to recogni ze Shields v. U S., 662 F. Supp. 187 (M D. Fl a. 1987),
a noteworthy opinion witten by then District Court Judge Bl ack,
the first to have addressed this particular issue. Wth facts
anal ogous to those in the instant case, the court in Shields found
that the exclusivity provision of the SAA does not preclude a
seaman's claimfor punitive danages agai nst an agent of the United
States for willful and arbitrary failure to pay maintenance and

cure. 1d. W find the reasoning of the Shi el ds deci sion

persuasive. First, the court reasoned that no "renedy"” is provided



by the SAA "[wjith regard to the "subject matter' of an arbitrary
and wi I | ful denial of maintenance and cure benefits.” 1d. at 190.
Judge Bl ack saw a clear distinction between the sinple failure to
provi de mai nt enance and cure, for which a "renedy is provi ded," and
the arbitrary and wllful denial of such, for which no such renedy
is provided.' Further, the opinion in Shields noted that
"arbitrary clains handling is an entirely different subject matter
fromthe negligent conduct for which the SAA provides a renedy."
I d. The Shields opinionis easily understandable. However, we are
al so aware that its reasoning has been questioned and rejected.
Manuel v. United States, 50 F.3d 1253 (4th Cr.1995); Farnsworth
v. Sea-Land Serv. Inc., 1989 W 20544 (E.D.La. Mar. 7, 1989);
Fratus v. U S., 859 F.Supp. 991 (E.D. Va.1994); Smth v. Mar, 896
F.Supp. 75 (D.R1.1995); Stewart v. U S, 903 F. Supp. 1540
(S.D. Ga. 1995); Manning v. U S., No. 93-6711 (S.D.Fla. Aug. 8,
1994) .

In Manuel, the Fourth Circuit conducted an exhaustive review
of the legislative history behind 8§ 745 and found that "the
exclusivity provisionin 46 U. S.C. 8 745 was intended to require a
seaman injured aboard a governnment-owned ship to bring his
mai nt enance and cure action against the United States.” Manuel, 50
F.3d at 1259. More specifically, with respect to the ternms of 8§
745, the court concluded that the SAA does indeed "provide a

remedy” against the United States for failure to pay maintenance

The court granted defendant's notion to dismiss Counts One
and Two seeki ng danmages fromthe United States for, inter alia,
breach of its obligation to provide mai ntenance and cure.
Shi el ds, 662 F. Supp. at 189.



and cure. ld. at 1260. The court further found that "[t]he
"subject matter' of this claim under the SAA is the seaman's
entitlement to mai ntenance and cure resulting fromhis injury while
enpl oyed aboard the ship" and that "[a]lthough the claim against
the operator highlights the wongful conduct of the operator's
adm ni strative enpl oyees, the action nonetheless arises fromthe
seaman's entitlenent to maintenance and cure resulting from his
injury while enployed aboard the ship." Id. at 1259.

Al though we ultimately agree with the reasoning i n Manuel, we
recogni ze that this resolution draws a fine line of distinction.
We sinply conclude that the phrase "by reason of the sane subject
matter” is the key factor inthis matter. Any claimfor failure to
pay nmaintenance and cure, even one alleging the arbitrary and
willful denial of such, is "by reason of the same subject matter”
as the seaman's entitlenent to mai ntenance and cure resulting from
his injury. Consequently, Kasprik's claim against OM for the
arbitrary and willful denial of maintenance and cure has been
effectively abolished by Congress under the exclusivity provision
of the SAA.?

Therefore, we conclude that the exclusivity provision of the

Suits in Admralty Act precludes any action for punitive damages

’I'f we have erred in our interpretation of this provision of
t he SAA Congress can clarify or change the legislation. As so
clearly recogni zed by the court in Manuel, such a decision gives
private operators managi ng ships owned by the United States the
ability towillfully and arbitrarily deny maintenance and cure
wi t hout suffering any consequences. Manuel, 50 F.2d at 1260.
The court further noted that should Congress consider this to be
an unjust result, "it can correct the problemby carving out a
mai nt enance and cure exception to the exclusivity rule, by
wai ving the United States' sovereign imunity, or by taking sone
other legislative action. Id.



against OM as the agent operating a vessel owned by the United
States. Instead, any action for maintenance and cure lies solely
against the United States.?
| V. CONCLUSI ON
The district court correctly granted OM's notion to dism ss
for failure to state a claim Therefore, we AFFIRM the order of

the district court.

®Al t hough "[a]ttorney's fees are available to a plaintiff
when [a private party] refuses to provide mai ntenance and cure in
bad faith, callously, or unreasonably,” N chols v. Barw ck, 792
F.2d 1520, 1524 (11th Cir.1986), attorney's fees may not be
awar ded against the United States in the absence of specific
statutory authority. See Al yeska Pipeline Service Co. v.
W | derness Society, 421 U S. 240, 267-68, 95 S.Ct. 1612, 1626-27,
44 L. Ed.2d 141 (1975). Qur exam nation of the terns of the Suits
in Admralty Act reveal no explicit authorization for such an
awar d.

However, with regard to conpensatory damages, this
court has held that "seaman have a claimfor conpensation
for the suffering and for the physical injury which follow
when the failure to give maintenance and cure aggravates the
[injury]." Hnes v. J.A LaPorte, Inc., 820 F.2d 1187, 1190
(11th G r.1987). See also, Cortes v. Baltinore Insular
Line, 287 U.S. 367, 53 S.Ct. 173, 77 L.Ed. 368 (1932)
(aggravation of injury caused by failure to pay nai ntenance
and cure gives seaman a right of action for the injury with
recovery not limted to necessary expenses, but also
conpensation for the hurt.)



