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PER CURI AM

In this appeal, Rudol ph MFarlane argues that the district

court erroneously denied his request for a two-|evel downward
departure fromthe ot herw se appli cabl e Sentenci ng Gui del i ne range.
Normal |y, a defendant cannot appeal a district court's failure to
grant a downward departure. \Were, as here, a defendant argues
that the district court believed it did not have discretion to
grant such a departure, however, we may consider the appeal.
United States v. Fossett, 881 F.2d 976, 979 (11th Cr. 1989).

McFarl ane's counts of conviction contained a statutory
mandatory m ninum sentence of 60 nonths. The district court,
however, inposed a sentence of 57 nonths (the low end of the
Gui del i ne range), three nonths bel ow t he mandat ory m ni numt hr ough
application of US S .G 8 5Cl.2, a Guideline section reflecting
congressional legislation set forth at 18 U S C 8§ 3553(f).

Section 5Cl1.2 allows courts to sentence those defendants who neet



certaincriteriawthout regard for any statutory m ni numsentence.
It is not disputed that MFarlane nmet the criteria set forth in 8
5CL. 2.

McFar | ane argues that the district court erroneously concl uded
that it did not have authority to sentence hi mbel ow t he Gui deli ne
range after applying 8 5Cl1.2. MFarlane contends that because a
straightforward application of 8 5C1.2 has little effect on his
sentence (reducing it by only three nonths), the |l egislative intent
of 18 U.S.C. 8§ 3553(f) is not reflected in his resulting sentence
and the statute is rendered neaningless in his case. Specifically,
McFar | ane argues that in passing the part of the 1994 Violent Crine
Control and Law Enforcenment Act, which is codified at 18 U. S.C. §
3553(f), Congress intended courts to give those first-tine
of fenders who neet the statutory criteria a two-1evel reduction in
their CGuideline offense |evels.

In support of this argunment MFarlane notes that after the
incorporation of 8 5Cl.2, the Cuideline Comm ssion proposed an
amendnment to the Guidelines nowin existence at § 2D1. 1(b)(4). The
anmendnent directs sentencing courts to decrease a defendant's
of fense level by two if a defendant neets the criteria listed in §
5C1. 2 and has an offense | evel of 26 or greater. MFarlane argues
that the Comm ssion's proposal supports his contention that
Congress intended courts to give offenders a two-1evel reductionin

their Guideline offense |evels.!?

'McFarl ane notes that in United States v. Smith, 51 F.3d 980
(11th G r.1995), this court held that proposed anmendnents to
Sent enci ng Gui delines could be considered subsequent |egislative
history in the analysis of prior Application Notes. Thus, this
court, according to McFarlane, should consider § 2D1.1(b) as



McFarl ane's argunment |acks nerit. Nothing in the text of 18
US. C § 3553(f) indicates that Congress intended a two-I|evel
decrease for any defendants who neet the statutory criteria, even
for those who mght benefit only marginally from the Act. The
intent, clear fromthe face of the Act, is to provide a "safety
val ve" so that | ess cul pabl e of fenders are not subject to mandatory
m ni muns. The statute does not indicate, in any way, that Congress
sought to prescribe departures bel ow or decreases in the otherw se
appl i cabl e Gui del i ne offense | evel s.? The Conmi ssion's decisionto
propose what is now 8§ 2D1. 1(b)(4), which provides for a two-|evel
decrease in offense |levels for certain defendants, does not speak
to the congressional intent behind 8 5C1.2. Rather, it indicates
only that the Conm ssion has discretion to propose changes to the
gui delines when it sees fit and where statutory limts allow

McFarl ane further argues that a discretionary downward

departure would be available in this case pursuant to 8 5K2.0

subsequent legislative history with respect to 8 5C1.2. Smth
does not apply here; Smth involved a case where a proposed
amendnent was an attenpt to clarify an earlier portion of the
GQui delines. Section 2Dl.1(b) does not purport to clarify §
5Cl.2; rather, it adds an entirely new substantive provision to
t he Gui del i nes.

*The text of the Act reads in pertinent part as foll ows:

Limtation on applicability of statutory mninmunms in certain
cases. —Notwi t hstandi ng any other provision of law, in the
case of an offense under Section 401, 404, or 406 of the
Control |l ed Substances Act (21 U.S.C. 841, 844, 846) or
section 1010 or 1013 of the Controll ed Substances Inport and
Export Act ... the court shall inpose a sentence pursuant to
gui del i nes pronul gated by the United States Sentencing

Comm ssi on under section 994 of title 28 without regard to
any statutory m nimum sentence. ...

18 U.S.C. 8§ 3553(f) (enphasis added).



whi ch aut hori zes downward departures for mtigating circunstances
of a kind or to a degree not adequately taken into account by the
Conmi ssion in formulating the Guidelines. He specifically clains
that a discretionary departure would be justified in this case due
to the Conmmission's failure to reflect congressional intent to
provide for a two-level reduction for first-tinme offenders whose
of fense |level was 26 or greater. As noted above nothing on the
face of the statute indicates such congressional intent. Thus, the
basis for a discretionary dowmward departure offered by MFarl ane
was not available to the district court.

The governnment acknowl edges that were the Sentencing
Comm ssion to nmake § 2D1. 1(b)(4) retroactive, MFarl ane coul d seek
to be resentenced pursuant to the new Guideline. The Conmm ssion
did not make the amendnent retroactive, as indicated by the
amendnent's absence from § 1B1.10's retroactivity provision.

For the foregoing reasons, MFarlane's sentence i s AFFI RVED. ®

*Appel l ant's request for oral argunent is denied.



