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?Lg;gict of Florida. (No. 93-14213-ClV-EBD), Edward B. Davis,

Bef ore COX and BARKETT, Circuit Judges, and BRI GHT, Senior Grcuit
Judge.

BARKETT, Circuit Judge:

C. Elvin Feltner, Jr., appeals froma $9 mllion judgnment
against him in favor of MCA Television followng a non-jury
copyright infringement trial. Feltner contends that the judgnment
must be reversed because the district court (1) |acked subject
matter jurisdiction, (2) erred in finding that he breached
i censing agreenents when he failed to pay |icensing fees that had
becone due under those agreenents, and, finally (3) erred in
cal cul ati ng damages. We affirm

Fact ual Background

MCA owns syndicated television prograns and Feltner owns
tel evision stations. MCA and Feltner entered into an agreenent in
which MCA licensed Feltner to show certain prograns, such as

"Koj ak" and "The A Team " Wen Feltner failed to pay fees that had
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becone due, MCA suspended his right to televise its prograns.
Not wi t hst andi ng the suspension, Feltner continued to tel evise the
MCA prograns. MCA sued Feltner claimng 900 separate acts of
copyright infringenent; one for each unauthorized program that
Feltner aired. The district court found for MCA, awarded $10, 000
pursuant to statute for each of the 900 unauthorized prograns
aired, and entered a $9 million judgnent agai nst Feltner.
Di scussi on

Feltner initially asserts that the district court |acked
subject matter jurisdiction because this cause did not "arise
under" the Copyright Act. 17 U.S.C. 8§ 501et seq. Feltner argues
that this case involves a breach of contract claim and that the
federal district court therefore did not have jurisdiction. W
di sagree and find that the court had subject matter jurisdiction
over MCA's claim under the Copyright Act. See Sullivan v.
Naturalis, 5 F.3d 1410, 1413 (11th Cir.1993).

Fel t ner next asserts that the district court erred in finding
t hat he breached the |Iicensing agreenents when he failed to pay the
licensing fees. The |licensing agreenents provided that, if Feltner
failed to pay the licensing fees, MCA could term nate Feltner's
right to broadcast MCA prograns. Feltner does not dispute that he
failed to pay the fees. He argues, rather, that MCA waived its
right to termnate the licensing agreenents because MCA treated
prior termnation letters nerely as collection letters to induce
paynent. We conclude that the district court's factual finding
that MCA did not waive its right to termnate the |icensing

agreenents was not clearly erroneous.



Finally, Feltner argues that the district court erred inits
cal cul ati on of damages in various ways, only sone of which we find
necessary to discuss here. Initially, we reject Feltner's
assertion that the district court erred in finding that Feltner
acted "willfully” ininfringing MCA's copyright, which resulted in
a higher statutory damages determ nati on. Section 504(c)(1) of the
Copyright Act, 17 U S.C 8§ 504(c), provides that the copyright
owner may el ect to recover, instead of actual damages and profits,
an award of statutory danmages "in a sum of not |ess than $500 or
nore than $20,000" for each infringenent. See 17 U.S.C. 8§
504(c) (1) (1996). Section 504(c)(2) provides for an enhanced
damages award if the infringement was willful and for a reduced
award i f the infringenment was i nnocent. One conmentator has stated
that "[i]t seens clear that as here used "willfully' means wth
knowl edge that the defendant's conduct constitutes copyright
infringement." 3 Nimmer on Copyright (1990), 8 14.04[B], 14-58-60
(enmphasi s added).

W note that, although the district court found that
Feltner's infringenments of MCA' s copyrights were "willful, not
i nnocent, in nature," the district court awarded damages of $10, 000
per airing, an amount which did not require a finding of
wi | | ful ness. In any event, the district court's finding that
Feltner acted willfully was not clearly erroneous. As the court
poi nted out, Feltner knew that MCA's revocation of his stations'
license to air MCA prograns prevented him from lawully
broadcasting them As such, Feltner knew his conduct constituted

copyright infringenent.



Feltner also argues that the district court erred in
cal cul ati ng damages because it awarded danages for each episode
broadcast, as opposed to each series, as a separate "work."
Al t hough the federal Copyright Act all ows for damages based on each
"work," see 17 U S.C. 8 504(c)(1) (providing that "the copyright

owner nmay elect, at any tinme before final judgnent is rendered, to

recover, instead of actual damages and profits, an award of
statutory damages for all infringenments involved in the action
with respect to any one work ") (enphasis added), it does not

define the term"work."

The circuits that have defi ned "work"” have hel d that "separate
copyrights are not distinct "works' unless they can "live their own
copyright life." " Gamma Audio & Video, Inc. v. Ean-Chea, 11 F.3d
1106 (1st Cir.1993); Robert Stigwood G oup, Ltd. v. OReilly, 530
F.2d 1096, 1105 (2nd Cir.1976); Walt Disney Co. v. Powell, 897
F.2d 565, 569 (D.C.Cir.1990). This test focuses on whether each
expression has an independent economc value and is, in itself,
viable. 11 F.3d at 1116, 530 F.2d at 1105, 897 F.2d at 568.

Feltner asserts that the industry practice is to enter
contracts for tel evision series, not individual episodes of series,
and that no one would purchase and air just one episode of a
series. He argues that, for these reasons, an individual episode
of a series does not have independent value, is not "comrercially
viable," and therefore is not a "work™ under the test adopted by
the First, Second, and D.C. Circuits.

Al t hough we agree with the test adopted by other circuits in

defining a "work,"” we find that Feltner has failed to neet it here.



I ndeed, in Gamma, the First Circuit rejected the sane argunent
Fel t ner now makes. Gamma invol ved a video rental store, Ean-Chea,
t hat reproduced and rented unaut hori zed vi deot ape copies. 11 F.3d
at 1108. The district court found that Ean-Chea infringed the
copyrights of four episodes of a Chi nese | anguage tel evi sion series
owned by Ganma. In calculating statutory danmages, the district
court gave Ganma a single award, concluding that although Ean- Chea
had i nfringed upon the copyrights in four separate epi sodes of the
series, these episodes constituted only one work based in part on
the fact that Ganma sells or rents only conplete sets of the series
to video stores. ld. at 1115. The First Crcuit reversed,
reasoni ng that

[a] distributor's decision to sell or rent conplete sets of a

series to video stores in no way indicates that each episode

inthe series is unable to stand alone. More significant for
present purposes is the fact that (1) viewers who rent the
tapes fromtheir |local video stores may rent as few or as nmany
tapes as they want, may view one, two, or twenty episodes in

a single sitting, and may never watch or rent all of the

epi sodes; and (2) each episode in the [ ] series was

separately produced.
ld. at 1117.

Simlarly, the decision of a distributor of television
prograns to sell television series as a block, rather than as
i ndi vi dual shows, in no way i ndicates that each episode in a series
is unable to stand al one. Each epi sode was produced i ndependently
from the other episodes and each was aired independently from
precedi ng and subsequent epi sodes. Moreover, each epi sode, and not
each series, was individually copyrighted by MCA

Along the sane |lines, we reject Feltner's argunment that each

epi sode was part of a "collective work." Section 504(c)(1)



provi des that "all parts of a conpilation ... constitute one work."
The Copyright Act defines "conpilation" as
a work formed by the collection and assenbling of preexisting
materials or of data that are selected, coordinated, or
arranged in such a way that the resulting work as a whol e
constitutes an original work of authorship. The term
"conpilation” includes collective works.
17 U.S.C. 8 101 (enphasis added). A "collective work” is "a work,
such as a periodical issue, anthol ogy, or encyclopedia, in which a
nunber of contributions, constituting separate and independent
wor ks in thenselves, are assenbled into a collective whole.” 1d.
Feltner points to a clause in the Ilicensing agreenents
referring to ant hol ogi es and argues that each series at issue here
is an anthol ogy. W are not persuaded. |nTwi n Peaks Productions,
Inc. v. Publications International, Ltd., 996 F.2d 1366 (2nd
Cir.1993), the Second Circuit addressed the issue of the
appropriate unit for determning statutory copyright damages.
There, Publications International had published a book containing
a detailed discussion of the plots of eight episodes of the
tel evision show "Twi n Peaks."” Publications International argued,
as Feltner does here, that, although each epi sode of "Tw n Peaks"
was individually copyrighted, it constituted a single work under
section 504 of the Copyright Act. The Second Circuit rejected this
argunent, stating that "[t]he author of eight scripts for eight
television episodes is not limted to one award of statutory
damages just because he or she can continue the plot |ine fromone
episode to the next and hold the viewers' interest wthout

furnishing a resolution.” 1d. at 1381.

Feltner's argunment is not as strong as that rejected by the



Second Circuit in Twin Peaks. Whereas "Twi n Peaks" involved a
series of eight shows with a plot that |inked the shows together
into one cohesive story, the prograns at issue here—The A Teant
and "Kojak"—are series with individual plots in each episode.
Thus, the district court properly awarded danages for each
tel evision episode, rather than for each series, broadcast as a
separate "work."

Finally, Feltner asserts that the district court erred in
cal cul ati ng damages because it awarded damages for nultiple airings
of the sane episode. He argues that, under the Copyright Act,
statutory danmages are based on each "work" infringed, rather than
each infringenment, see 17 U.S.C. 8 504(c), and that if the sane
episode is aired three tinmes, only one work has been i nfringed, not
three. MCA responds that Feltner did not properly place this issue
before the district court for determnation and that, as a result,
we cannot reach the merits of the issue. W agree with MCA

Section 504(c) (1) provides that "the copyright owner may el ect
an award of statutory damages for all infringements involved in
the action, wth respect to any one work...." (enphasis added).
The Fifth Grcuit sunmarized the effect of section 504(c)(1):
Under this section, the total nunber of "awards" of statutory
damages (each ranging from $500 to $20,000) that a plaintiff
may recover in any given action depends on t he nunber of works
that are infringed and the nunber of individually liable
infringers, regardl ess of the nunber of infringenents of those
works. So if a plaintiff proves that one defendant comm tted
five separate infringements of one copyrighted work, that
plaintiff is entitled to only one award of statutory damages
rangi ng from $500 to $20,000. And if a plaintiff proves that
two different defendants each commtted five separate
infringenments of five different works, the plaintiff is
entitled to ten awards, not fifty.

Mason v. Montgonery Data, Inc., 967 F.2d 135, 143-44 (5th



Cr.1992); see also Walt Disney Conpany v. Powell, 897 F.2d 565,
569 (D.C.Cir.1990).

In this case, however, the district court determ ned that the
parties had failed to raise the issue of whether nultiple airings
of the sane episode were included within the 900 broadcasts of MCA
prograns that Feltner agreed he aired after MCA had w thdrawn
Feltner's license. The district court concluded that the parties
had agreed in the pretrial stipulation that, if Feltner were found
liable for copyright infringenent, the nunber of works infringed
was 900, one for each of the prograns Feltner aired after MCA
wi thdrew Feltner's |icense.

Rule 16.1E of the Local Rules of the Southern District of
Florida instructs parties to file a Joint Pretrial Stipulation no
| ater than five days prior to the pretrial conference. Rule 16.1E
provides that "[t]he pretrial stipulation shall contain ... [a&]
conci se statenent of issues of |law which remain for determ nation
by the court.™ Rule 16.1G further provides that "the pretria
stipulation ... wll control the course of the trial." W
previously have stated that we owe great deference to the tria
judge's interpretation and enforcenent of pretrial stipulations.
See West Peninsular Title Co. v. PalmBeach County, 41 F.3d 1490,
1493 (11th Cir.1995).

In this case, Feltner and MCA agreed in their joint pretrial
stipulation that "[e]ach [of Feltner's] telecasts wthout MCA s
authority—totalling at | east 900 in nunber—onstitutes a separate
act of copyright infringement.” In the statenent of uncontested

facts, the parties agreed that Feltner's stations "continued to



tel ecast MCA's prograns after April 13, 1992 [the date MCA wi t hdrew
Feltner's license to tel ecast the prograns], on a total of at |east
900 separate occasions.” 1In the "statenent of issues of |aw which
remain for determnation,"” the parties did not |list as a remaining
i ssue whether nultiple airings of a single episode of a program
infringed one work or nmultiple works. The parties nerely stated
general ly that "what statutory damages shall be awarded i n favor of
MCA under 8§ 504(c) of the Copyright Act"” remai ned to be determ ned.
Thus, despite agreeing to the fact that 900 acts of copyright
i nfringenent had occurred, nowhere in the pretrial stipulationdid
Feltner alert the district court to the specific legal issue of
whet her the 900 infringenments m ght include nultiple broadcasts of
the same program that did not constitute separate "works" under
section 504(c).

Mor eover, Feltner presented no evidence at trial that the 900
"separate act[s] of copyright infringenment” he stipulated tointhe
pretrial stipulation involved |less than 900 infringenments under
section 504(c) due to nultiple airings of the sanme program
Feltner failed even to raise this issue until his closing argunent.
As the district judge properly pointed out after announcing his
findings, closing argunent sinply was too late to rai se a new | egal
issue for the first tine. See Fehl haber v. Fehl haber, 681 F.2d
1015, 1030 (5th Gr. Unit B 1982) ("[A]ln argunment first raised in
a postjudgnent notion is sinply too late.").

In light of the pretrial stipulation in this case, the
deference we give a district court in interpreting a pretria

stipulation, and Feltner's failure to offer evidence at trial on



the issue, we find that the district court did not err in
interpreting the pretrial stipulation as not placing in issue the
nunber of works infringed. Although Feltner now argues on appeal
that 900 acts of copyright infringenent is not the sanme as 900
wor ks under section 504(c), thetine toraise this issue was in the
i ssues of |aw section of the pretrial stipulation, or, at the very
| atest, during his case at trial. Because Feltner failed to raise
the issue there, he cannot now raise it here.

Trial courts cannot be expected to try an issue that the
parti es have not placed beforeit. Accordingly, the district court
did not err in refusing to reopen the case after it had announced
its findings to hear evidence on an issue not identified in the
pretrial stipulation. Accordingly, the district court's judgnent
i s AFFI RVED.

BRI GHT, Senior Crcuit Judge, dissenting:

The district court assessed Feltner $9,000,000 in statutory
damages—$10, 000 for each of the 900 occasions on which MCA's
programm ng was inproperly aired. Because | believe that the
district court incorrectly assessed statutory damages for each
i nfringenment (including repeat show ngs) rather than for each work
(i.e. individual episode) infringed, | would remand the case to the
district court for a correct determ nation of damages.

The court's opinion correctly observes that the text of
section 504(c)(1) of the Copyright Act and the case |aw
interpreting that Act nmake clear that the statute allows only one
award of statutory damages for each wor k i nfringed. Section

504(c) (1) provides:



the copyright owner may elect, at any tine before final

judgnment is rendered, to recover, instead of actual danages

and profits, an award of statutory damages for al

infringenments involved in the action, with respect to any one

work, . ...
17 U.S.C. § 504(c)(1) (enphasis added).' See Mason v. Montgomery
Data, Inc., 967 F.2d 135, 143-44 (5th Cr.1992) ("So if a plaintiff
proves that one defendant conmtted five separate infringenents of
one copyrighted work, that plaintiff is entitled to only one award
of statutory damages...."); WValt Disney Co. v. Powell, 897 F.2d
565, 569 (D.C.Gr.1990) ("Both the text of the Copyright Act and
its legislative history make cl ear that statutory damages are to be
cal cul ated according to the nunber of works infringed, not the
nunber of infringenents.")

This court, however, finds this established |egal standard
i napposite because of statenents included in the pretrial
stipul ation. The mpjority observes that Feltner presented no
evidence at trial that the 900 "show ngs" he stipulated to in the
pretrial stipulation amounted to less than 900 "works" due to
mul tiple tel ecasts of the same program The mgjority contends that

because Feltner failed toraise this issue until after the cl ose of

the evidence, he becane estopped from raising the issue in the

The legislative history of section 504 provides:

A single infringer of a single work is liable for a
single anbunt ..., no matter how many acts of
infringenment are involved in the action and regardl ess
of whether the acts were separate, isolated, or
occurred in a related series.

H R Rep. No. 1476, 94th Cong., 2d Sess., at 162 (1976),
reprinted in 1976 U S.C.C. AN 5659, 5778.



district court and fromasserting error in that regard on appeal .?
The maj ority decision represents an erroneous interpretation of the
pretrial stipulation, unjustly shifts the burden of establishing
damages from the plaintiff to the defendant, and awards the
plaintiff damages to which it is not entitled under the | aw
First, the issue of damages was properly before the district
court. One of the remaining issues of |aw specified by the
pretrial stipulation was "what statutory damages shall be awarded
in favor of MCA under 8§ 504(c) of the Copyright Act." As devel oped
above, section 504(c) provides for one award of statutory damages
per work infringed. The first question subsunmed in this issue is
t hus what constitutes a "work" under the Copyright Act. Although
this sub-issue was not specifically raised in the pretrial
stipulation, the district court, and indeed this court on appeal,
properly addressed it as a necessary aspect of the statutory
damages claim Having resolved this initial question by
determ ning that each episode constituted a work, the inquiry
shifted to how many wor ks had been infringed. The district court,
however, held that this second sub-issue had not been properly
raised. To ny m nd, there exists no basis for determ ning that the
pretrial stipulationraisedthe first sub-issue but not the second.
Both are subsunmed by the issue "what statutory danmages shall be

awarded in favor of MCA under 8 504(c) of the Copyright Act."”

’Fel t ner argues on appeal that he was surprised by the
sudden close of the trial and that the district court erred by
denying himthe opportunity to present evidence on the issue of
damages. Although this claimis not the basis of ny dissent, |
believe the majority should have addressed this all eged
irregularity in the proceedings before summarily stating that
Feltner "failed to offer evidence" on the danages issue.



Second, the plaintiff, MCA, bears the burden of establishing
its right to damages. Once the district court determ ned that each
epi sode constituted a "work,"” it was MCA's obligation to establish
the nunber of different episodes inproperly aired. MCA di d not
carry this burden by the pretrial stipulation, and the district
court plainly erred in finding otherw se. The pretrial stipulation
stated only that there had been 900 unauthorized telecasts.
Contrary to the opinion of the court, at no point did the pretri al
stipulation state the nunmber of "works" infringed, nor did it
provi de the number of different episodes involved.® Al though 900
may have been a conveni ent nunber, it was not the correct nunber of

"wor ks. "*

It was MCA's obligation to establish the nunber of works
infringed. The district court should not have determ ned MCA s
failure to fully develop its damages claimin a manner favorable to

MCA and detrinental to the defendant.

®In fact, what constituted a work was an issue before the
district court and indeed before this court on appeal. MCA
contended that each episode constituted a work, while Feltner
mai ntai ned that each television series was a single work. Since
t he nunber of different episodes was irrelevant under Feltner's
version of the case, he had no reason to devel op those facts at
trial. Once the district court determ ned that each episode
constituted a work and announced that it would use the 900
infringenents established by the pretrial stipulation as the
basis of its award, Feltner argued that several of the show ngs
were of the sanme episodes and thus constituted nultiple
infringenments of a single work. See Tr. of Decision at 13-18.
The district court held that the argunent cane too |ate and
refused to accept evidence on the point.

‘During the hearing at which the district court orally nade
its judgnment, the district court allowed Feltner to put evidence
into the record concerning the nunber of the 900 show ngs which
were repeat broadcasts of the same episodes. Feltner's
statenents indicated that at | east 300 show ngs were repeats.
See Tr. of Decision at 15-17. At $10,000 per infringement this
amounts to over $3,000,000 in excess danages.



In my view, a court should hold a party to the | anguage of the
stipulation and nothing nore. Feltner stipulated only to 900
tel ecasts of copyrighted material without MCA's authority, not to
900 works. Furthernore, the issues of lawraised in the pretrial
stipulation concerned the anobunt of statutory danages to be
awar ded. The $9, 000,000 award is grossly unfair under these
circunstances. | dissent and woul d remand for a proper assessnent

of statutory damages based on each work shown to be infringed.



