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KRAVI TCH, Circuit Judge:

A habeas petitioner contends that his due process rights were
i nfringed when he was tried and convicted in state court for nurder
whil e inconpetent to stand trial. We hold that petitioner has
failed to prove a violation of his procedural due process right to
a conpetency hearing or his substantive due process right not to be
tried while inconpetent.

l.

In 1987, Carl Eugene Watts was tried in Florida state court
and convicted by a jury of second-degree nmurder. WAtts was asl eep
t hrough nuch of the five day trial

On the first day of trial, the judge recorded his initial
observation of Wtts's behavior: "I"'d also like to nmake a
statenment for the record at this tinme that during the entire voir
dire exam nation that |I've conducted, since about 3:30 and it's 20
m nutes to 5:00, that the defendant in this case, M. Watts, has

been sl eeping at counsel table.” Trial tr. at 69.



The next day, after two prospective jurors approached the
j udge to express concern that Watts's sl eeping would threaten their
ability to remain inpartial,' the judge questioned Watts about the
cause of his continuing somol ence:

THE COURT: First thing I'd like to put on the record is that
M. Watts for the second day in a row has slept through 90

percent of the ... questioning this norning and M. Blostein
[ counsel for Watts] has on occasion had to wake himup. |'m
sure the jurors have all seen this. I'd like to ask sone

guestions at this tine.

M. Watts, are you under the influence of any drugs or al cohol
or nedi cation today?

WATTS: No, sir.

THE COURT: Is there any particular reason why you are
sl eeping through this serious trial whichis probably going to
effect your life?

WATTS: No, sir. |I'mnot sleeping through it.

THE COURT: You have your eyes closed. You have your head
down on your neck or your chest and it seens pretty obvious to
everybody in the courtroomthat you are sl eeping.

Trial tr. at 130-31.

As Watts continued to sleep, the judge initiated a simlar
colloquy with Watts and his | awer at | east once on each subsequent
day of the trial. After estimating the percentage of the recent
proceedi ngs through which Watts had slept, the trial judge would
ask Watts i f he was under the influence of any drugs; Wtts al ways
replied that he was not. \When pressed for an explanation of his
inability to stay awake, WAtts on one occasion suggested that he

was not sleeping, but praying—a characterization that both the

j udge and Watts's attorney strongly doubted. On other occasions,

'Neither of these two jurors was ultimately inpanelled.



Watts professed to having no explanation for his sleeping,

di savowi ng physical illness, in addition to the use of alcohol,
medi cation, or drugs. In response to a question fromthe bench
Watts indicated that he had never been treated for nental ill ness.

Watts's attorney at one point expressed frustration at his
inability to keep his client awake:

MR. BLOSTEIN. For the record, and for my own protection on
this, ny thought is that M. Watts is also sleeping. | have
over the last three days had to wake him up on nunerous
occasions i ncluding today and [ addressed to Watts] if you were
praying you didn't even notice that | attenpted to wake you

up.

THE COURT: On one occasion | saw you hit himin the shoul der
and he never even noved. He never budged.

MR. BLOSTEIN. Exactly. 1'mdoing the best | can to represent
M. Watts under the circunstances he's putting ne in.

Trial tr. at 337-38. Nevertheless, Watts's attorney never raised
the issue of Watts's conpetency at trial or requested a conpetency
heari ng.

Prior to closing argunents, the judge questioned Watts in an
attenpt to ensure that he understood his decision not to testify on
hi s own behal f:

THE COURT: You are doing all right. Oay. You renenber | ast

week when your attorney put a couple witnesses on for you; do

you renenber that?

WATTS: Yes, sir.

THE COURT: | think your nother canme in and testified and your
sister?

WATTS: Yes, sir.

THE COURT: | want you to understand that you have a right to
testify in this case if you want. Now your |awer indicated
to us | ast week that you were not going to testify and | just
wanted to double check with you and nake sure that that is
what you want to do; that you do not want to testify in this
case; is that true?



WATTS: That's correct.

THE COURT: Have you talked this over with your |awer?

WATTS:  Yes.

THE COURT: Are you satisfied with himas your |awer?

WATTS:  Yes.

Trial tr. at 482.

At the conclusion of the trial, the judge instructed the jury
as foll ows:

Before | get into the instructions, | would like to make
a comrent about M. WAtts and his obvi ous sl eepi ng throughout
nost of the trial. | don't know how that affected any of you
but I"mgoing to tell you under your oaths as jurors you nust
not allowthat to affect you in any way. | don't know why M.
Watts has slept and you don't either and no matter what the
reason was, even if we did know, that has nothing to do with
whet her he's guilty or not guilty of the charge that he's here
on trial for today.

So you nust not allow that to affect your decision in
this case and I'mgoing to tell you not even to discuss that
in any way during your deliberations.

Trial tr. at 529. Watts could not be awakened to stand as the jury
retired to deliberate.

In the interim between conviction and sentencing, Watts was
exam ned by a psychol ogist. Watts inforned her that he had been
usi ng drugs for seven years (since he was sixteen)® and that he had
been snoking crack cocaine during the trial at night while he was
out on bond. According to the trial judge, the psychol ogi st
attributed Wtts's inability to stay awake at trial to his staying

up nights taking crack "as well as thinking and doing a |ot of

Watts had been enrolled in a drug abuse programin 1984,



n 3

crying. Watts explained to the psychologist that he had not
admtted in court to taking drugs because his relatives were
present and he did not want to upset them

At the sentencing hearing, Watts's counsel and the judge both
said that they had suspected Watts had been taking drugs during the
trial. (Gven that the parties had agreed before trial not to
mention Watts's use of drugs around the tinme of the nurder, Watts's
counsel and the judge obviously were aware that Watts had used
drugs in the past. They also knew that Watts was out on bond
during the trial.) Watts hinself expressed concern that the jury's

verdi ct had been influenced by his sleeping:

WATTS: The jury made the decision because of ny sleeping
disorder.... They figured | didn't care.

THE COURT: Maybe you're right. | told themnot to regard
that and not to consider that in their verdict.

WATTS: But you can't throw that out of a human m nd.

THE COURT: You are probably right, M. Wtts. See how

rational you are talking now You've now got sone good

judgnment. You are thinking rational. Too bad that all this
had to happen.
Trial tr. at 584-85.

Watts's conviction and sentence were upheld on direct appeal,
and he is currently incarcerated. Proceeding pro se, Watts filed
a petition for habeas corpus in federal district court in 1994,
claimng that, because he slept through nost of his trial, he was

denied due process as a result of the trial judge's failure to

%The psychol ogi st determ ned that Watts did not have brain
damage; that his intellectual ability was at | east average;
that he did not exhibit psychosis, hallucinations, or delusions;
and that he was not suffering fromany major nental illness.
Trial tr. at 586-87.



order a conpetency hearing and as a result of his trial and
conviction while inconpetent. A magi strate judge agreed. The
magi strate issued a report recommendi ng that Watts's petition be
granted and appoi nted a Federal Public Defender to represent him
The district court adopted the magistrate's report and
recomendati on and vacated Watts's conviction and sentence pendi ng
retrial by the State. The State now appeal s.
.

The Due Process Cl ause of the Fourteenth Amendnent prohibits
the crimnal prosecution of a defendant who is not conpetent to
stand trial. A defendant is inconpetent if he |lacks "sufficient
present ability to consult wth his |awer wth a reasonabl e degree
of rational understanding” or "a rational as well as a factua
under st andi ng of the proceedi ngs agai nst him" Dusky v. United
States, 362 U S. 402, 402, 80 S.Ct. 788, 789, 4 L.Ed.2d 824 (1960)
(internal quotation marks omtted). As the Suprene Court recently
has enphasi zed,

"[c]onpetence to stand trial is rudinentary, for upon it
depends the main part of those rights deened essential to a
fair trial, including the right of effective assistance of
counsel, the rights to sumon, to confront, and to
Cross-exam ne wi tnesses, and the right to testify on one's own
behal f or to remain silent wi thout penalty for doing so."
Cooper v. lahom, --- US ----, ----, 116 S.Ct. 1373, 1376, 134
L. Ed. 2d 498 (1996) (quoting Riggins v. Nevada, 504 U S. 127, 139-
40, 112 S.Ct. 1810, 1817, 118 L.Ed.2d 479 (1992) (Kennedy, J.,
concurring)). The conpetency inquiry, then, is a functional one.
It focuses on the crimnal defendant's capacity to contribute

sufficiently to his own defense to allow a fair trial and,

ultimately, serves to protect both the defendant and society



agai nst erroneous convictions.?

The i ssue of Watts's conpetency to stand trial inplicates both
the procedural and substantive dinensions of the right. The
district court concluded, first, that Wtts's procedural due
process rights under Pate v. Robinson, 383 U. S. 375, 86 S. Ct. 836,
15 L. Ed. 2d 815 (1966), were infringed by the state trial court's
failure to conduct a conpetency hearing onits ow initiative and,
second, that Watts's substantive due process rights were viol ated
because he was in fact tried while inconpetent. W wll address

t he procedural and substantive clains in turn.?®

“The ABA has usefully explained the functional,
trial-related nature of the conpetency inquiry as follows:

A finding of nental inconpetence to stand trial may
arise fromnental illness, physical illness, or
disability; nental retardation or other devel opnental
disability; or other etiology so long as it results in
a defendant's inability to consult with defense counse
or to understand the proceedings.

Because the fundanmental purpose of the rule [of
nontriability of inconpetent defendants] is to pronote
accurate factual determ nations of guilt or innocence
by enabling counsel to evaluate and present avail able
defenses to factfinders, defendants should have at

| east the intell ectual capacity necessary to consult
with a defense attorney about factual occurrences
giving rise to crimnal charges. QObviously, to
acconplish that, defendants require a mnim

under standing of the nature of crimnal proceedings,

t he i nportance of presenting avail abl e defenses, and
t he possi bl e consequences of either conviction or
acquittal .

ABA Crimnal Justice Mental Health Standards 8 7-4.1(c) &
commentary (2d ed. 1986).

°Bot h of these clains were exhausted in state court,
included in Watts's habeas petition, and decided by the district
court.



A. Procedural Due Process

Pate established that a crimnal defendant's due process
rights are presunptively violated when a state trial court fails to
conduct, onits own initiative, a conpetency hearing in the face of
sufficient doubt about the defendant's competency.® This circuit
has derived from Pate the objective standard that, in order to
trigger the trial court's obligation to order a conpetency hearing,

the court nust have information raising a "bona fide doubt"” as to

®The due process violation is only "presunptive" because
this circuit has interpreted Pate to all ow post-deprivation

process to suffice in some circunstances. |If the trial court
fails to order a conpetency hearing at trial when one is
warranted, the state may still attenpt to prove that the

defendant was in fact conpetent at the tine of trial at a nunc
pro tunc conpetency hearing, so long as a reliable inquiry into

t he defendant's conpetency can still be nmade; the burden is on
the state. James v. Singletary, 957 F.2d 1562, 1570-71 & n. 11
(11th G r.1992), cert. denied, --- US ----, 114 S.C. 262, 126

L. Ed. 2d 214 (1993); Fallada v. Dugger, 819 F.2d 1564, 1568 (1l1th
Cir.1987); Zapata v. Estelle, 588 F.2d 1017, 1020 (1979). |If a
reliable ex post evaluation is inpossible, the defendant nust be
retried, if then conpetent to stand trial, or else rel eased.
Fal | ada, 819 F.2d at 1568; Zapata, 588 F.2d at 1020.

The Suprenme Court has cautioned, however, that attenpts
to determ ne conpetency retrospectively by neans of a nunc
pro tunc hearing, even "under the nost favorable of
circunstances, " face "inherent difficulties" which my
render themfutile. Drope v. Mssouri, 420 U S. 162, 95
S.C. 896, 909, 43 L.Ed.2d 103 (1975); see also Pate, 383
US at 387, 86 S.Ct. at 843 ("[We have previously
enphasi zed the difficulty of retrospectively determ ning an
accused's conpetence to stand trial. [citation to Dusky, 362
US at 402, 80 S.Ct. at 789] The jury would not be able to
observe the subject of their inquiry, and expert w tnesses
woul d have to testify solely frominformation contained in
the printed record.").

G ven that Watts was tried al nbst nine years ago, and
that his condition at the tine of trial—+nfluenced both by
his use of drugs and despair over the nurder—woul d be
difficult to reconstruct ex post, we agree with the district
court that "it is unlikely that a neani ngful nunc pro tunc
conpetency hearing ... could be had at this late date."



the defendant's conpetency.’ See Janmes v. Singletary, 957 F.2d
1562, 1570 (11th Cr.1992), cert. denied, --- U S ----, 114 S . C
262, 126 L.Ed.2d 214 (1993); Fal | ada v. Dugger, 819 F.2d 1564,
1568 (11th G r.1987). Relevant information may i nclude evi dence of
a defendant's irrational behavior, deneanor at trial, or prior
medi cal opi ni on; but "[t]here are, of course, no fixed or
i mut able signs which invariably indicate the need for further
inquiry to determne fitness to proceed.” Drope v. Mssouri, 420
U.S. 162, 180, 95 S.Ct. 896, 908, 43 L.Ed.2d 103 (1975).

In this case, Watts has failed to establish that there was a
bona fide doubt as to his conpetency during the trial. It is true
that Watts was conspicuously asleep through a large part of the
proceedi ngs: the transcript supports the state appellate court's
finding that Watts "slept through about 70% of his nurder trial."
Watts v. State, 537 So.2d 699, 699 (Fla.Dist.Ct.App.1989). But
there is no constitutional prohibition against the trial and
conviction of a defendant who fails to pay attention in
court—whet her out of indifference, fear, confusion, boredom or
sl eepi ness—unl ess that defendant al so cannot understand the nature
of the proceedings against him or adequately assist counsel in
conducting a defense. W have no doubt, furthernore, that both the
trial judge and Watts's attorney, who were aware of Watts's history

of drug use and his rel ease on bond t hroughout the trial, suspected

"The term "bona fide doubt" comes fromthe Illinois statute
considered in Pate. The Pate Court did not adopt "bona fide
doubt" as a constitutional standard; it sinply found this state

standard to be constitutionally adequate. Nonetheless, the "bona
fide doubt"” standard has managed to insinuate itself into the
opinions of this circuit and is now conmonly quoted as the

nom nal constitutional standard.



that Watts's sl eeping was rel ated to cont enpor aneous drug use. But
even had Watts admitted in open court that he could not stay awake
at trial because he was up all night snoking crack, this would not
necessarily be sufficient to require a Pate hearing.

In Fallada, this court noted that a defendant's use of drugs
(in that case, prescription drugs) does not, per se, necessitate a
conpetency hearing, but is "nerely a relevant factor.” 819 F.2d at
1569. Recognizing the functional focus of the conpetency inquiry,
the court in Fallada stated, "To be entitled to a hearing a
def endant nust present evidence denonstrating that the dosage gi ven
hi mhas affected himsufficiently adversely as to rai se a doubt of
his ability to consult wth his |lawer and to have a rationa
under st andi ng of the proceedings against him" 819 F.2d at 1569;
see al so Pedrero v. VWainwight, 590 F.2d 1383, 1387-88 (5th Cr.)
(information that defendant was a drug addict insufficient to
require Pate hearing), cert. denied, 444 U S. 943, 100 S.C. 299,
62 L.Ed.2d 310 (1979). The fact that a defendant is taking drugs
(whet her proscribed or prescribed) during trial should alert the
court to a potential conpetency issue, but need not, in itself,
necessitate a conpetency hearing. Oher information nay convi nce
the court that a formal hearing is not necessary to be reasonably
certain that the defendant has the requisite capacity to understand
what is going on around himand to conmunicate with his | awer.

Here, the only apparent effect of Watts's drug use was his
intermttent inability to stay awake at trial. Wen Watts was
awakened, he was able to provide, as the state appeal s court found,

"lucid and not ... irrational”™ answers to questions fromthe bench.



Watts, 537 So.2d at 699. Certainly, Watts denonstrated his
understanding of the proceedings against him as he repeatedly

8 There is no

expressed anxi ety about being on trial for murder.
reason to believe that Watts could not have engaged in the sane
sort of coherent colloquies with his attorney about defense
strategy as he did with the trial judge about his sl eeping problem

Because |egal conpetency is primarily a function of
defendant's role in assisting counsel in conducting the defense,
the defendant's attorney is in the best position to determ ne
whet her the defendant's conpetency is suspect. Accordi ngly,
failure of defense counsel to raise the conpetency issue at trial,
whi l e not dispositive, is evidence that the defendant's conpetency
was not really in doubt and there was no need for a Pate hearing.
See Adans v. Wai nwight, 764 F.2d 1356, 1360 (11th G r.1985), cert.
deni ed, 474 U.S. 1073, 106 S.Ct. 834, 88 L.Ed.2d 805 (1986). (For
the same reason, a defense counsel's request for a Pate hearing
nmust be taken seriously by the trial judge.) In this case, Watts's
attorney did not raise the issue of Watts's conpetency or request
a Pate hearing. Although he did nmake the comment, "I'm doing ny
best to represent M. Watts under the circunstances he's putting ne
in," the context of this remark inplies that Watts's attorney was
primarily concerned that Watts's sl eepi ng woul d prejudice the jury.

At no point during the trial did Watts's attorney suggest that the

8See Trial tr. at 476-77, 484, 556. The dissent points out
that Watts "could not have had a factual understanding of the
proceedi ngs agai nst him' during the time he was asleep. Wthout
i nviting netaphysical debate, we believe it is sufficient that
Watts did have such an understandi ng while he was awake, even if
the nature of the proceedings against himwas not at all tines
(sl eeping or awake) the focus of his thoughts.



defense was suffering for lack of Watts's assi stance.
Conpetency is contextual.® A criminal defendant represented
by counsel generally has [imted responsibilities in conducting his

def ense: 1°

primarily, recognizing and rel ating rel evant i nformati on
to counsel and making the fewtrial-related decisions reserved for
defendants (i.e., whether to plead guilty, whether to request a
jury trial, whether to be present at trial, and whether to
testify). The defendant need not participate in the bulk of trial
deci sions, which he may |leave left entirely to counsel (how to
select jurors, which witnesses to call, whether and how to conduct

cross-exam nation, what notions to nmke, and simlar tactical

°l't is also historical. During the formative period of the
conpetency doctrine in md-seventeenth century England, virtually
all defendants charged with serious crines represented thensel ves
at trial. See Faretta v. California, 422 U.S. 806, 823, 95 S. Ct
2525, 2535, 45 L.Ed.2d 562 (1975) ("Wile a right to counsel
devel oped early in civil cases and in cases of m sdeneanor, a
prohi bition agai nst the assistance of counsel continued for
centuries in prosecutions for felony or treason."). This rule
remai ned in effect in England well into the nineteenth century,
t hough it was apparently abandoned in colonial Anerica. See id.
at 824-27, 95 S.Ct. at 2536-37. During this period it was
obviously critical that the defendant be conpetent, for his
defense at trial was entirely in his own hands. Now that counse
is constitutionally guaranteed in all serious crimnal cases,
however, the common | aw basis for expansive conpetency rights is
| argely outdated. See Bruce J. Wnick, "Inconpetency to Stand
Trial: An Assessnent of Costs and Benefits, and a Proposal for
Reform" 39 Rutgers L.Rev. 243, 260-61 (1987). Moddern analysis
of the scope of conpetency rights nust be guided not by
Bl ackst one but by a contenporary understandi ng of the
attorney-client relationship. See R chard J. Bonnie, "The
Conpetence of Crimnal Defendants: Beyond Dusky and Drope," 47
U Mam L.Rev. 539, 552-53 (1993); see also Aiver \Wendel
Hol mes, The Path of the Law, 10 Harv.L.Rev. 457, 469 (1897) ("It
is revolting to have no better reason for a rule of |aw than that
so it was laid down in the tine of Henry IV.").

YO course, the demands placed on the defendant may vary
significantly, depending on the conplexity of the case, capacity
of counsel, and other factors. The conpetency inquiry is
necessarily fact-specific.



decisions). In this case, the judge nonitored Watts throughout the
trial, in particular confirmng that Watts understood and st ood by
his decision not to testify, and verifying that Watts was
communicating with his attorney. See Trial tr. at 482. W m ght
specul ate that Watts was unable to be of nuch use to his attorney
in nonitoring the testinony of witnesses and providi ng responsive
information that coul d be useful for cross-exam nation. |If Watts's
attorney had encountered unforeseen or problematic testinony,
however, there is no reason to believe that he could not have
awakened Watts—+requesting a recess if necessary—to explain and
di scuss the matter.™ The record reveals nothing to suggest that
Watts was incapable of providing the |evel of input necessary to
mount an adequate defense.

The conpetency determ nation, because it |ooks to the
capacity of a particular defendant to play a fact-specific role at
trial, requires case-by-case assessnent. See Drope, 420 U S. 162,
180, 95 S. . 896, 908 ("There are, of course, no fixed or

i mut abl e signs which invariably indicate the need for further

“Thus, the dissent's concern that our view would "justify
the trial and conviction of a defendant who had been rendered
comat ose on the eve of trial" is baseless. Unlike Watts, such a
def endant could show that he | acked the capacity to respond to
his attorney's structured requests for assistance during the
course of the trial. (Watts replied rationally to the trial
j udge' s questions on each day of his trial). And of course a
comat ose defendant, unlike Watts, would | ack the capacity to
understand the nature of the proceedi ngs agai nst hi mduring
trial.

”The dissent asserts that Watts "was unable to contribute
anything at all to his defense during the magjority of his trial."
This, however, does not differentiate Watts from nost ot her
crimnal defendants, who |ikew se contribute nothing to their own
def enses through the vast majority of the proceedings.



inquiry to determne fitness to proceed."). Not surprisingly,
t hen, the nunerous opini ons addressi ng def endants' conpetency from
this and other circuits fail to establish a rigid standard of
conpetency that could be applied uniformy across cases. Nor do
cases presenting superficially simlar facts necessarily dictate
t he sane concl usions as to conpetency.

For exanmple, in Witehead v. Wainwight, 609 F.2d 223 (5th
Cir.1980), the court affirnmed the district court's concl usion that
t he habeas petitioner, Witehead, had been inconmpetent to stand
trial. Witehead had been agitated and nervous during the first
day and the norning of the second day of his two-day nurder trial,
attenpting to discharge his attorney several tinmes and to take part
in the cross-exam nation of w tnesses. He was then given an
anti hi stam ne and two prescription tranquilizers (two doses of each
within two hours). As aresult, during the afternoon of the second
day of trial Witehead "seened drunk, sleepy, staggering, and
gl assy-eyed.” He fell asleep in court, his speech was slurred, and
| ater he could not renenber nmaking statenents attributed to himin
the transcript. See Wiitehead v. Wai nwight, 447 F. Supp. 898, 899-
901 (M D.Fla.1978) (reciting facts).

In this case, Watts displayed none of \itehead' s
pre-nedi cati on aberrant behavior. Moreover, whereas Watts coul d be
awakened into drug-free lucidity—as confirnmed by the trial judge on
each day of the trial ¥Witehead was under the chem cal influence of
drugs during nost of the second day of his trial, apparently
renderi ng himunable to conprehend the proceedi ngs or comruni cate

with his attorney even when he was awake. Watts's situation is



sinply too dissimlar to Witehead s for a neani ngful anal ogy to be
drawn.™ Mre than this, the conparison of the two cases only
serves to illustrate the need for the conpetency inquiry to be
functional and case-specific, not formalistic and rul e-driven.

In sum we are convinced that the trial judge afforded all the
process due to meke reasonably sure that Watts was conpetent to
stand trial. dinical evaluation of Watts in a fornalPate hearing
sinply was not necessary for the trial judge to make the functi onal
determ nation that Watts was conpetent.

This is not to say that the trial judge's determ nation was
necessarily the correct one, however. Wether Watts was, in fact,
conpetent is a separate question, to which we now turn.

B. Substantive Due Process

Even t hough Watts was not entitled to a Pate hearing based on
the information available at trial, he has an independent due
process right not to be tried and convicted whil e i nconpetent. See
Pate, 383 U. S. at 377, 86 S.Ct. at 838. |In asserting this right,
t he def endant bears the burden of proving by a preponderance of the
evi dence that he was inconpetent at the tinme of trial. Janes, 957

F.2d at 1571. W have warned that " "[c]ourts in habeas corpus

¥l rrespective of the distinguishing facts of Witehead, the
i nconsi stency anong conpetency cases nakes anal ogi zing to a
singl e case somewhat arbitrary. Conpare Witehead with United
States v. Rinchack, 820 F.2d 1557, 1564 n. 8, 1568-70 (11th
Cir.1987) (no due process problemw th trying defendant who
suffers frombrain danage causi ng di zzi ness, sei zures,
di sorientation, inability to think clearly, and ammesia) and
Thomas v. Kenp, 796 F.2d 1322, 1325-26 (11th Cir.1986) (Pate
hearing not required for defendant who had kept w tness | ocked
cl oset for a week and junped on corpse of nine-year-old victimi
her presence, exhibited inability to communicate with his
attorney before trial, and sat throughout trial with his fist
raised in sonme sort of salute).

n
n



proceedi ngs should not consider clainms of nental inconpetence to
stand trial where the facts are not sufficient to positively,
unequi vocally, and clearly generate a real, substantial, and
legitimate doubt as to the nental capacity of the petitioner." "
See Sheley v. Singletary, 955 F.2d 1434, 1438 (11th Cir.1992)
(quoting Bruce v. Estelle, 483 F.2d 1031, 1043 (5th Cr.1973)).
This caution resonates with the difficulty of making conpetency
determ nations ex post, as well as with our reliance on the nore
readily policed procedural dinension of the due process right.

In this case, the only difference between the nmerits of the
procedural and substantive clains is with respect to the rel evant
factual Dbases: in determning whether Watts was actually
i nconpetent, we are not limted to the information available to the
state trial court before and during trial, as we are in evaluating
the procedural claim See James, 957 F.2d at 1572. For Watts,
however, this is not a difference that makes a difference. As
di scussed previously, even given the fact, reveal ed at sentencing,
that Watts slept through much of his trial as a result of snoking
crack at night, the record—devoid of substantial evidence that
Watts could not adequately understand the proceedings or assist
counsel in his defense—does not unequivocally generate a
substanti al doubt about his conpetency to stand trial.

The district court's grant of the wit of habeas corpus is
t hus REVERSED.

CARNES, Circuit Judge, dissenting:

The i ssue in this case is whether the Constitution permts the

trial and conviction of a def endant whose condition is such that he



is not aware of what is going on during seventy percent of his
five-day trial. The majority thinks so. | think not.
l.

Bef ore di scussing ny di sagreenment with the majority about the
i ssues that are presented in this appeal, it mght be helpful to
di scuss why we all agree that one issue is not presented. An
expl anation is in order because that issue seens so clearly raised
by the facts of this case. It is, but the State of Florida chose
not to argue the issue to us. The issue | am speaking of involves
t he sel f-induced nature of Carl Watts' condition during his trial.

Watts did not know what was goi ng on during nost of his nurder
trial and, according to his trial counsel, was not able to assist
counsel during that tinme, because Watts stayed up all night every
night of the trial obtaining and snoking crack cocaine. At the
time, Watts was a twenty-three year old crack addi ct, having been
hooked on cocai ne for seven years. He had shot his best friend to
death with a shotgun—after having prepared a sandwi ch for hima few
hours earlier—as a result of an argunent over ten dollars worth of
atwenty dollar bill. Watts admtted the shooting but clained sel f
defense. He was out on bond during the trial, and he was scared,
depressed and anxious about what he had done, and about his
prospects. So, Watts did what crack addicts do: he spent all the
time he could scrounging around for and snoking crack.

And Watts lied about it. Crack addicts do that a |ot, too.
Ast oni shed by Watts' bi zarre behavi or of sleeping though the trial,
t he judge periodically asked himpoint blank if he had been taking

drugs, and Watts point blank told him no. The judge suspected



Watts was lying, but let it go. He did not order Watts exam ned,
and he did not revoke his bond, which would have (hopefully) cut
off his access to crack.

Nonet hel ess, no one held a gun to Watts' head and forced him
to run around snoking crack each night of the trial. And no one
forced himto lie repeatedly to the judge about his condition.
Thus the facts frane the i ssue of whether self-induced i nconpet ency
istobetreated differently or, to put it another way, whether one
whose own deliberate actions throughout the trial caused his
i nconpetency has waived his right not to be tried while
i nconpet ent . Argunents can be made both ways, and it is an
interesting issue. But it is not one that has been presented to
us.

On direct appeal, the State of Florida argued that because
Watts had intentionally induced his condition at trial, he was
barred fromconpl ai ni ng about being tried while in that condition.
The Fl orida appell ate court rejected that contention, hol ding that
the Florida Suprene Court had previously foreclosed it. Watts v.
State, 537 So.2d 699, 700 (Fla. 4th DCA 1989) (citing Lane v.
State, 388 So.2d 1022, 1026 (Fla.1980) ("Intentional action by a
def endant does not avoid or elimnate the necessity of applying the
test of whether a defendant has the sufficient present ability to
assi st counsel with his defense and to understand the proceedi ngs
against him")).

The Fl orida appellate court ruled inthe State's favor in this
case anyway, affirmng Watts' conviction. The federal district

court did not, however, and the State could have chosen to argue



the sel f-inducenent, or waiver, position to us. After all, we are
no nore bound by the Florida courts' hol dings on such an i ssue t han
t hose courts woul d be bound by an earlier holding of this Court on
sone federal constitutional issue. Nonetheless, the State chose
not to argue self-inducenent or waiver to this Court. It is not
mentioned in the State's initial brief or inits reply brief, and
the attorney representing the State tenaciously resisted our
efforts to explore the issue at oral argunent. For that reason
the majority does not address the issue, and | cannot say that the
majority is wong for failing to do so. See, e.g., Hartsfield v.
Lemacks, 50 F.3d 950, 953 (11th Cir.1995) ("W note that issues
that clearly are not designated inthe initial brief ordinarily are
consi dered abandoned." (quotation marks and citation omtted));
Marek v. Singletary, 62 F.3d 1295, 1298 n. 2 (11th G r.1995)
("Issues not <clearly raised in the briefs are considered
abandoned. "), petition for cert. filed, (U S Mrch 22, 1996) ( No.
95-9105); 16 Wight, et al., Federal Practice and Procedure 8§
3974, at 421 n. 1 (1977) ("An issue not raised or argued in the
brief of the appellant may be considered waived and thus will not
be noticed or entertained by the court of appeals."). \Wether a
def endant who i nduces hi s own i nconpetency can successfully assert
it as a bar to trial is an issue for another day. | turn now to
the issue that is presented to us, the issue for this day.
.

"It has long been accepted that a person whose nental

condition is such that he lacks the capacity to understand the

nature and object of the proceedings against him to consult with



counsel, and to assist in preparing his defense may not be
subjected to trial." Drope v. Mssouri, 420 U S 162, 171, 95
S.C. 896, 903, 43 L.Ed.2d 103 (1975). A defendant is not nentally
conpetent to stand trial unless he has "a rational as well as
factual understanding of the proceedings against him" Dusky v.
United States, 362 U S. 402, 402, 80 S.Ct. 788, 789, 4 L.Ed.2d 824
(1960) (quotation marks omtted). The majority does not quarre
with the statenent of these fundanental precepts, and it
acknow edges that Watts was asleep during seventy percent of his
trial. Nonet hel ess, the majority concludes that it was
constitutionally permssible to try himin that condition.

In reaching its holding that Watts, although asleep during
nost of his nmurder trial, was neverthel ess nental ly conpetent to be
tried, the mgjority discounts the constitutional inportance of a

defendant's ability to understand the proceedi ngs agai nst him and

to aid in his defense. It minimzes a defendant's role in his
murder defense by characterizing it as one of "limted
responsibilities,” involving "fewtrial-related decisions reserved

for defendants (i.e., whether to plead guilty, whether to request
a jury trial, whether to be present at trial, and whether to
testify).”" See Mpjority op. at 2675-76. The majority then reasons
that, because "[t] he defendant need not participate in the bul k of
trial decisions, which may be left entirely to counsel,” a
def endant capabl e of maki ng those few strategic decisions that only
a defendant can make is capable of "providing the |evel of input
necessary to nount an adequate defense," and therefore i s conpetent

to stand trial. See Majority op. at 2676. Under the majority's



vi ew, once a defendant has made those few strategy decisions, his
presence at trial, or at |east his awareness of what is happening
during trial, is of no constitutional significance. | disagree.
The requirenent that a defendant be nentally conpetent to
stand trial is a long-held tenet of coomon |law. See, e.g., Medina
v. California, 505 U S. 437, 444, 112 S. C. 2572, 2577, 120 L. Ed. 2d
353 (1992) ("The rule that a crim nal defendant who is i nconpetent
should not be required to stand trial has deep roots in our
common-| aw heritage."); Drope, 420 U.S. at 171, 95 S. C. at 903;
Youtsey v. United States, 97 F. 937, 940 (6th Cir.1899)
(recogni zi ng nental conpetency requirenent and that, "[t]o the sane
effect are all the conmon-law authorities™). "The conpetency rule
did not evolve from philosophical notions of punishability, but
rat her had deep roots in the conmon | aw as a by-product of the ban
against trials in absentia; the nmentally inconpetent defendant,
t hough physically present in the courtroom is inreality afforded
no opportunity to defend hinself.” Stone v. United States, 358
F.2d 503, 507 n. 5 (9th Cr.1966) (quotation marks and citation
omtted). The rule against trying the nentally inconpetent does
enbrace concerns that a defendant be able to nmake maj or deci sions
that may determne his fate. As Bl ackstone wote, one who becones
"mad" after the conm ssion of an offense should not be arraigned
for it "because he is not able to plead to it with that advice and
caution that he ought.”" 4 WIIliam Bl ackstone, Conmentaries *24.
But the rule extends beyond pl eading concerns. Bl ackst one al so
wote that if a defendant beconmes nmad after pl eadi ng, he shoul d not

be tried, "for how can he nmake his defence?" 1I1d.; see also 1 M



Hal e, Pleas of the Crown *34-*35 (sane). The prohibition agai nst
trying a defendant whose condition renders him unable to
participate in his defense is an inportant safeguard "fundanental
to an adversary systemof justice,” and incorporated into the Due
Process Cl ause. Drope, 420 U.S. at 172, 95 S.C. at 904; see also
Cooper v. &l ahom, --- U S ----, ----, 116 S.C. 1373, 1376, 134
L. Ed. 2d 498 (1996) ("W have repeatedly and consi stently recogni zed
that the crimnal trial of an inconpetent defendant violates due
process." (quotation nmarks and citation onmitted)); Pate .
Robi nson, 383 U. S. 375, 378, 86 S.Ct. 836, 838, 15 L.Ed.2d 815
(1966) ("[T]he conviction of an accused person while he is legally
i nconpetent violates due process....").

Faced with the Iong and distinguished pedigree of the right
not to be tried while inconpetent, the mgjority struggles to
di m ni sh the inportance of that right, and its struggl e produces a
remar kabl e conclusion. Citing a law review article, whose title
suggests a cost-benefit analysis, the nmajority engages in a
"[ m odern anal ysi s" using "contenporary understandi ng" and reaches
t he conclusion that "the common | aw basis for expansive conpetency
rights is largely outdated.™ Mpajority op. at 2676 n. 9. The
conpetency rights recogni zed in courts of Blackstone's day are too
liberal for us, it seens. But see Cooper, --- US at ----, 116
S.C. at 1376 ("No one questions the existence of the fundanental
right that petitioner invokes.... Nor is the significance of this

right open to question.")?

The maj ority opinion quotes Hol mes for the proposition
that, "It is revolting to have no better reason for a rule of |aw
than that so it was laid dowmn in the tine of Henry IV." Mjority



We soneti nes speak of "the evol ving standards of decency that
mark the progress of a maturing society,” but | always thought it
understood that the evol ution was supposed to be forward. This is
the first time | have heard it suggested that our standards have
progressed in such a way that contenporary understanding in the
| ast decade of the twentieth century would deny an Anerican citizen
the full benefit of an inportant trial right guaranteed Englishnmen
at least as early as the mddle of the seventeenth century. Sone
under st andi ng. Sone progress.

The majority's opinion today reduces the inportant safeguard
agai nst being tried while inconpetent to one that nerely requires
that a defendant be able to nmake a few strategic decisions, and it
is apparently enough for the majority if those decisions are nmade
before the trial even begins. But see Cooper, --- US at ---- -
----, 116 S.C. at 1381-82 ("After making the profound choice
whether to plead guilty, the defendant who proceeds to trial
also is called upon to make nyri ad smal | er deci si ons concerni ng t he
course of his defense. The inportance of these rights and

deci sions denpnstrates that an erroneous determ nation of

op. at 12 n. 9 (quoting Aiver Wendell Hol mes, The Path of the
Law, 10 Harv.L.Rev. 457, 469 (1897)). That is a nice quote. But
Hol mes, as he said, had in mnd such things as "the technical
rule as to trespass ab initio, as it is called which | attenpted
to explain in a recent Massachusetts case." Hol nes, supra, at
469 (footnote containing citation omtted). He was not thinking
of or speaking about any of an accused's crimnal trial rights,
and certainly not about a crimnal trial right so "fundanmental to
an adversary systemof justice," Drope, 420 U.S. at 172, 95 S. C
at 904, as to be incorporated into the Due Process C ause,

Cooper, --- U S at ----, 116 S.C. at 1376. Nor did Hol nes

di sparage the use of history as part of the process of
determining the law. Indeed, in the sane article he said, "The
rational study of lawis still to a |arge extent the study of

history.” Hol nes, supra, at 469.



conpetence threatens a fundanental conponent of our crimnal
justice system-the basic fairness of the trial itself."” (quotation
marks and citations omtted)). Apparently, under the mgjority's
view, the necessary decisions can be nmade at any tinme, and once
they are made, any claimof inconpetency is foreclosed. Thus the
majority's position quickly reduces to the absurd. It would, for
exanple, justify the trial and conviction of a defendant who had
been rendered comatose on the eve of trial, provided only that he
had communi cated his views on the necessary strategic decisions to
hi s counsel beforehand.

The majority does not justify its cribbed reading of the
conpet ency requirenment, a reading which affords no protection to a
def endant such as Watts who was unable to contribute anything at
all to his defense during the majority of the trial. The Suprene
Court has instructed us that "it is not enough ... that the
defendant [is] oriented to tinme and place and [has] sone
recol l ection of events." Dusky, 362 U S. at 402, 80 S.C. at 788-
89 (alteration in original) (quotation marks omtted). |Instead,
the critical inquiry is into "whether he has sufficient present
ability to consult with his lawer with a reasonabl e degree of
rati onal understandi ng—and whether he has a rational as well as
factual understanding of the proceedings against him" | d.
(alteration in original) (enphasis added) (quotation marks
omtted). Watts was neither oriented in tine and place, nor able
to consult with his lawer during seventy percent of his five-day
nmurder trial. He could not have had a factual understandi ng of the

proceedi ngs against him during that tinme, because he was not



cogni zant of those proceedings or of anything el se, save perhaps
for what he may have been dream ng. Because of his condition
Watts was unable to contribute sufficiently to his defense.
Contrary to what one mght infer fromreading the majority
opi nion, Watts' attorney could not communi cate wi t h hi mwhenever he
t hought it necessary, and the judge did not verify that counse
coul d. Al though the record shows that counsel could sonetines
awaken Watts, it also shows that on nore than one occasi on during
the trial, counsel was unable to wake hi mup, and the court noted
that fact for the record. At one point, defense counsel said to
Watts: "[Y]ou didn't even notice that | attenpted to wake you up,”
and the judge observed, "On one occasion | saw you hit himin the
shoul der and he never even noved. He never budged."” (Trial Tr. at
337-38). As the mpjority concedes, "Watts coul d not be awakened to
stand as the jury retired to deliberate.” Mjority op. at 2671
Nor is it accurate to infer, as one mght fromthe majority
opi ni on, that when counsel stated in exasperation, "I'mdoing the
best | can to represent M. Watts under the circunstances he's
putting nme in," Majority op. at 2671, that counsel was sinply, or
primarily, concerned that the jury mght be prejudiced by seeing
Watts sleep through his trial. At sentencing, which occurred just
ei ght days after the trial, defense counsel made the follow ng
representation to the judge:
| went through a trial where ny client was literally
unable to help me, whatever. | was unable to even talk to him
because | couldn't wake himup. That was the reason why.
(Trial Tr. at 567-68). The trial judge did not express any doubt

about the accuracy of counsel's statenent, nor did the state



appel l ate court. After considering the record as a whole, and
crediting defense counsel's statenent, the district court concl uded
that "there were lengthy periods during critical stages of his
murder trial that [Watts] was unable to assist his attorney.”
(Report of Magistrate Judge at 19).° That is a factfinding of the
district court, and it is certainly not clearly erroneous.

The prosecution presented thirteen w tnesses against Watts,
many of whomdescri bed the scene where the killing occurred, or his
actions near the tinme of it. However, there were no eyew t nesses
to the actual killing, other than Watts, who did not testify. The
evi dence presented a cl ose issue about self defense—the nman Watts
shot was nmuch larger than he, had a violent nature, and was
advancing on him inside Watts' own apartment when the shooting
occurred. Because of the closeness of that issue, and the nature
of the testinony, Watts' ability to assist his counsel with the
facts as the testinony unfolded was critical. Yet Watts was unabl e
to assist his lawer in formulating cross-exan nation, because he
did not hear nost of the testinony.

Watts may have been able to contribute generally to his
| awyer's cross-exam nation strategy hours or days in advance of it.
In the same way, he was abl e to nmake certain strategic decisions in
advance—such as his decision not to testify, which he communi cat ed
to his lawer nore than a week before the trial began. However,
Watts was not presently able to assist his |lawer during the

majority of his trial. Nor was he able to reconsider any of his

*The magi strate judge's report and reconmendati on was
adopted and approved in its entirety by the district court.



strategi c deci sions, such as his decision not to take the stand, in
light of the testinony against him he was not able to do that,
because he did not hear nost of the testinony against him

The majority's holding in this case is contrary to this
Court's decision in Witehead v. Wainwight, 609 F.2d 223 (5th
Cir.1980). In that case, Witehead, the defendant, had taken
Benadryl for his allergies, and also the tranquilizers Valium and
"Roche 66." Wth the court's perm ssion, those tranquilizers had
been prescri bed by a doctor who exam ned Witehead and treated him
for a nervous condition during the trial. As a result of taking
that nedication, Witehead becane extrenely drowsy during one
afternoon of his two-day trial. Wit ehead v. Wainwight, 447
F. Supp. 898, 900-01 (MD.Fla.1978). Wi tehead' s |awer |[later
testified he could not recall the nature or extent of his
comuni cation with his client during the afternoon of the second
day of trial, but he thought it had been as nuch as was necessary.
He did renenber that \Witehead had his head on the table in front
of himat tinmes during the afternoon, and that, toward the end of
the trial, he had rested his head in his arns nmuch of the tine.

Id. at 901. Two famly nenbers testified that Whitehead had

"seenmed drunk, sleepy, staggering, and gl assy-eyed." His |awer
woul d "punch" him to awaken him | d. Wi tehead hinself |ater
testified that he had fallen asleep at the defense table. Id.

As a result of that testinony, the district court in Witehead
held that the defendant, because he had been groggy or asleep
during one-fourth of his trial, had been unable to consult

sufficiently with his | awer, had | acked a sufficient rational or



factual understandi ng of the proceedi ngs agai nst him and therefore
had been inconpetent to stand trial. The district court granted
habeas relief. 1d. at 902-03. On appeal, we affirned the district
court's holding that the defendant had been inconpetent on the
af ternoon of the second day of his trial, and affirnmed its grant of
relief. W concluded by saying:

Wiile we are convinced that the state trial judge did all he

could to assure petitioner a fair trial, short of dism ssing

the jury and starting anew at a later date, the district

court's finding of i nconpetence is supported by the record and

must be | eft undisturbed.
Wi t ehead, 609 F.2d at 224.

The majority attenpts to deal with the binding precedent of
t he Wi t ehead decision in tw ways, neither of which is convincing.
First, the majority suggests that \Witehead, the defendant in that
case, had been in materially worse shape than Watts was in this
case, because, the mgjority says, Witehead was "unable to
conprehend the proceedings or conmunicate with his attorney even
when he was awake." Majority op. at 2677. That would be news to
Wi tehead's attorney and to the courts that decided the case
Wi tehead' s | awer testified that, in his opinion, Witehead had
been aware of what was happening in the courtroom and that he
t hought he had been able to comunicate with Witehead as nuch as
was necessary during the afternoon in which his condition was in
guestion. 447 F. Supp. at 901. Nonet hel ess, the district court
hel d that Wi tehead had been inconpetent to stand trial, and we
af firnmed.

The second way the majority attenpts to deal with the binding

precedent of the Whitehead decision is by suggesting that there can



be no binding precedent in this area of the law. That is so, the
majority inplies, because "the i nconsi stency anobng conpet ency cases
makes anal ogi zing to a single case somewhat arbitrary.” Myjority
op. at 2677 n. 13. This proposition, if true, bodes ill for the
rule of |aw Surely our circuit law is not so confused and
i nconsi stent that decision by analogy, i.e., by rule of |law, has
been reduced to a "sonmewhat arbitrary" process that justifies
throwi ng up our hands and sinply picking a result that seens to
conport with our feelings at the tine. If the majority were right
t hat our precedents are so inconsistent that foll owi ng themwas, at
best, "sonewhat arbitrary,” then the situation cries out for en
banc review, and this case can be a vehicle for it.

Even if our decisions in this area of the law are as
inconsistent as the majority believes, however, there is no
inconsistency as it relates to the specific issue in this case. At
| east not until today. Before today, neither this Court, nor any
ot her court that | amaware of, had ever held that a defendant who
is not aware of what is going on during nost of his trial is
conpetent to stand trial. Qur holding in Witehead was that a
def endant who i s groggy, sleepy, and asl eep during one afternoon of
his two-day trial is inconpetent to stand trial. That hol di ng
cannot be reconciled with the majority's holding in this case that
sonmeone who i s asleep during nost of his trial is not inconpetent.
A defendant who is not consciously aware of what is happening
during seventy percent of his trial, whether because he is in a
drug-induced stupor or sinply asleep, cannot rationally and

factual |y understand the proceedings during that tinme, nor can he



react to any testinony or other evidence and comrunicate with his
| awyer about it.

In Ferrell v. Estelle, 568 F.2d 1128 (5th Cr.), wthdrawn,
573 F.2d 867 (5th Cir.1978),° we affirmed the district court's
grant of habeas relief to a petitioner who becane deaf between the
time of the nmurder with which he was charged and the tinme of his
trial. In the brief period fromthe onset of his deafness to his
trial, Ferrell did not learn to read lips or to understand sign
| anguage. Hi s counsel asked the court to provi de stenographers who
could contenporaneously transcribe the words spoken during the
trial. The judge denied the request. W affirned the grant of
habeas relief. Although Ferrell was able to comrunicate with his
lawer fromtine to time (by exchanging notes), and was therefore
able to make inportant strategic decisions regarding his defense,
he was not able to understand contenporaneously the testinony
against him* In this case, Watts' inability "to consult with his
| awer with a reasonable degree of rational understanding," and

obvi ous |l ack of "a rational as well as factual understandi ng of the

*cur decision in Ferrell was w thdrawn upon discovery that
the petitioner had died three nonths before the decision was
rel eased. Because it was wthdrawn, the Ferrell decision is not
bi ndi ng precedent, but | discuss it here because the reasoning is
persuasi ve and the facts pose such a thought-provoking
hypot heti cal .

“The Court in Ferrell did not reach the issue of whether
Ferrell's inconpetency deprived himof substantive, as
di stingui shed from procedural, due process. The Court conceived
of other alternatives, besides stenographers (who woul d have
sl owed down the trial), that would have given Ferrell the ability
t o cont enporaneously understand the proceedings. The Court
concluded that "Ferrell's rights were reduced bel ow t he
constitutional mninmm" because the district court failed to
expl ore such other possibilities. 1d. at 1133,



proceedi ngs, " Dusky, 362 U.S. at 402, 80 S.Ct. at 789, was at | east
as profound as Ferrell's.

Al t hough supported by the binding precedent of the Whitehead
decision and by the wthdrawm opinion in Ferrell, ny position is
not dependent upon either of them Instead, it rests on its own
sinmple logic: A defendant who i s cont enporaneously unaware of what
is going on during nost of his trial does not have a rational as
wel |l as factual wunderstanding of what is occurring, as it is
occurring, and l|lacks the present ability to consult with his
attorney during the trial and in response to its events.
Therefore, the trial and conviction of a defendant who suffers from
such a condition is unconstitutional. | would affirmthe district
court decision granting Watts relief for the violation of his
substantive due process right not to be tried while nentally
i nconpet ent .

[l

Because | conclude that Watts was tried while inconpetent,
which violates his substantive due process rights, it is
unnecessary for nme to deci de whether a violation of his procedural
due process rights also occurred because the trial judge did not
conduct a hearing into Watts' conpetency to stand trial.

However, | do note that the judge knew that Watts was a drug
addi ct, knew he was out on bond, knew he was behaving strangely
during trial, was told by defense counsel at the tinme that he was
"pretty sure" WAatts was using drugs (Trial Tr. at 564, 566), and
the judge did not believe Watts' denials. As the judge stated on

the record at sentencing, "everybody that was a witness to Carl's



conduct had some suspicions that he was probably taking sone kind
of drugs.” (Trial Tr. at 567). Suffice it to say, in view of all
of the circunstances, it seens to ne that the judge not only should
have had, but actually did have "a bona fide doubt"” as to Watts
conpetency to stand trial.
I V.
| dissent fromthe Court's reversal of the district court's

grant of habeas relief. W should affirm



