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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUI T

No. 95-4391

D. C. Docket No. 94-8256-Cl V-SH

DAVI D LEVI NE,
Recei ver - Appel | ee,
SECURI TI ES EXCHANGE COWM SSI ON,
Pl ai ntiff-Appellee,
ver sus

COMCOA LTD., al/k/a Contoa Ltd., THOVAS W
BERGER,

Def endant s,
J. B. GROSSMAN, Law Practi ce,
Movant - Appel | ant,

SUN- SENTI NEL COMPANY, MOBI TEL SERVI CES CORP.
a Del aware Corporation, et al.,

d ai mant s.

Appeal fromthe United States District Court
for the Southern District of Florida

(Decenber 1, 1995)

Bef ore EDMONDSON, Circuit Judge, and H LL, Senior Circuit Judge,
and M LLS*, District Judge.

* Honorable Richard MIls, US. District Judge for the Central
District of Illinois, sitting by designation.



EDMONDSON, Circuit Judge:

Law Practice of J.B. Gossman, P.A , appeals the district
court's finding of contenpt for its transfer of funds from the
trust account of its client, Contoa Ltd. ("Contoa"), to the |law
firms operating account in violation of a court order. W affirm

Before January 1994, Contoa retained J.B. Gossnman as
counsel . In nmid-January 1994, Grossman told Conctoa to establish
alargeretainer fee to assure Gossman's availability in the event
of an asset-freezing action. This retainer was placed in a trust
account mai ntai ned by Grossman on behalf of Contoa. Before April
1994, the Division of Enforcenment of the Securities and Exchange
Comm ssion ("Division") began an informal inquiry into the business
activities of Contoa.

On 5 May 1994, the Division filed an ex parte Mdtion for O der
to Show Cause Wiy a Prelimnary Injunction Should Not Be G anted,
Tenporary Restraining Oder ("TRO'), Order Freezing Assets, O der
Appoi nting Receiver, Oder for an Accounting, Oder Prohibiting
Destruction of Documents and an Order Expediting Discovery. On 6
May 1994, at 9:25 AM a United States District Judge entered an
order, anong other things, granting a TRO and freezing Contoa's

assets, appointing a Receiver, and notifying the parties of a

YWiile it is appellant Law Practice of J.B. Gossman, P.A
whi ch was held in contenpt below, the law firm s sole invol venent
in this case was through the actions of J.B. Gossman, a | awer.
As such, this opinion will describe the behavior in this case as
being that of M. G ossman rather than that of the law firm
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hearing on 16 May to consider a prelimnary injunction.?

On 11 May Contoa filed, anong other things, an Energency
Motion to Vacate the TRO, a Motion to Dismss for Lack of Subject
Matter Jurisdiction and a Mtion for Prelimnary Hearing on
Def endants' Mdtion to D sm ss.

On 16 and 17 May the district court did hold a prelimnary

injunction hearing and also heard Defendants on their Mtion to

Dismss for Lack of Subject Matter Jurisdiction. Gossman was
attorney of record for Contoa at this hearing. Over the two days,
the district judge heard argunent from counsel and received
testimony fromseven witnesses; the hearing was conpleted.® At the
end of the hearing on 17 May, the district court told both parties
that it was extending the 6 May order until the court ruled on the
substantive notions by Defendants. The district court said the
order would be extended in all respects and specifically said the
order included the asset freeze. The district court then asked if
either party had anything further or any questions. G ossman
replied, "No, sir."

On 6 June 1994, Grossman called the district court to find out
if an order had been issued. At first, Gossman was told a
prelimnary injunction had been issued; but later the district

court's assistant said a prelimnary injunction had not been

2 The May 6 order stated that the hearing on May 16 was to
show cause "why a Prelimnary Injunction ... should not be granted

® M. Gossman nakes no contention that he was unable at this
hearing to set forth fully the reasons for which he and Contoa
believed no prelimnary injunction should issue.
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i ssued. G ossman considered the court's order to have expired. And
he, on 6 June, transferred from Contoa' s trust account about
$92,000 of the retainer funds into his law firm s operating
account.* About this same tine, he filed for Contoa an Energency
Motion for Rel ease of Assets, based on the expiration of the TRO.®
Al'so on 7 June, the district court entered an Order of Prelimnary

I njunction nunc pro tunc to June 3, 1994; and, the district court

deni ed Defendants' Emergency Moti on.

I n August 1994, the Division filed a Motion for an Order to
Show Cause to hold G ossman in contenpt for violating the district
court orders when he transferred the retainer funds. The district
court entered an order holding Grossman in contenpt of court for
his transferring of the funds into his own account. He now appeal s
this ruling.

Rul e 65 of the Federal Rules of G vil Procedure says that a

* The order stated that Contoa and their "attorneys ... are
[] restrained from directly or indirectly, transferring ... any
assets or property owned by, controlled by, or in the possession of
[ Contoa]". In the contenpt proceeding the court bel ow concl uded

that the asset freeze extended to the trust account, and this
determ nation is not in dispute. Never does Grossman contend that
he was unaware that the order of the court, if still in force
prohi bited this conduct.

® Sonme confusion exists on the precise sequence of events on
June 6 and 7. The district court appears to have found that
G ossman first filed the notion for rel ease of funds and then --
before the notion could be decided -- transferred the noney.
Gossman's initial brief says that he transferred the funds on 6
June and filed the notion for rel ease of assets the next day. H's
reply brief says that the notion was filed 6 June, the sanme day
that he transferred the funds, but later in the day. And, the
docket sheet indicates the notion was not filed until 7 June. In
any event, what is undisputed is that G ossman's transfer of funds
was a unilateral act done w thout the approval of any court.
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TRO can | ast only 10 days, unless extended, and cannot be extended
beyond 20 days without the consent of the restrained party.®
Grossman says that he never consented to an extension; and for the
sake of our discussion, we accept that he did not consent.

The Suprene Court has said a TROthat is continued beyond the
time perm ssible under Rule 65 should be treated as a prelimnary

i njuncti on. See Sanpson v. Murray 94 S. . 937, 951 (1974)

(stating "[w] here an adversary hearing has been held, and the
court's basis for issuing the order strongly challenged,
classification of the potentially unlimted order as a tenporary
restraining order seens particularly wunjustified"). Thi s
treatment is especially appropriate where, as in this case, there
has been notice to the parties, a full hearing on a prelimnary
injunction, and then a stated and cl ear decision fromthe bench to
extend the ternms of the restraining order indefinitely, that is,

until the court notified the parties otherw se.’

® The parties argue whether the initial 10 days and the 20 day
ext ensi on shoul d be cal cul at ed by excl udi ng weekends and hol i days.
This argunent is largely irrelevant because even if we take the
cal cul ati on which excludes weekends and holidays, the TRO would
expire at 9:25 AMon June 6. And, because the district court did
not enter the witten prelimnary injunction order until June 7
(al though it was entered nunc pro tunc to June 3), the TRO would
have expired unl ess consent were given. W do note that even under
t he cal endar day approach, continuing the hearing into the second
day constituted a for- cause extension of the initial 10 day
peri od.

" We accept that, where there has been no notice to the
parties and no hearing on the various factors involved in
considering a prelimnary i njunction, a TRO continued past the Rule
65 limt falls of its own weight. See Granny Goose v. Brotherhood
of Teansters & Auto Truck Drivers, 94 S.Ct. 1113 (1974); Hudson v.
Barr, 3 F.3d 970 (10th Gr. 1993). In Ganny Goose, the district
court "did not indicate that it was undertaking a hearing on a
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Very likely, Gossman's client, Contoa along with its agents
and attorneys, was under a prelimnary injunction once the judge
spoke at the end of the hearing; but we need not go that far. |If
the TRO had not becone a prelimnary injunction before, it becane
a prelimnary injunction when the TRO as orally extended by the
district court, went beyond the tinme perm ssible under Rule 65.
Thus, the proper course of conduct for Grossman was to treat the
TRO as an erroneously granted prelimnary injunction and to

appeal .® See denents Wre & Mg. Co. v. NLRB, 589 F.2d 894, 896

(5th Gr. 1979).
We believe the instances when |awers can be told by the
district court in no uncertain terns not to do "X' and, yet, the

| awyer can go on to do "X" with inpunity are (and ought to be) few

prelimnary injunction.” Ganny Goose, 94 S . C. at 1125. And,
neither party nmade an attenpt to present its position on whether a
prelimnary injunction should issue. ld.

® That a hearing on a prelimnary injunction had been held
and that appellate review was, therefore, avail abl e under Sanpson,
makes this case materially different fromGanny Goose. Even in Pan
Anerican Wrld Airways, Inc. v. Flight Engineers' Int'l Assn., 306
F.2d 840, 842 (2d Gr. 1962), the Second Circuit treated a TRO
extended follow ng the commencenent of a hearing on the nerits as
a prelimnary injunction for purposes of appeal. No good reason
exists tolimt this rule to one of appellate jurisdiction only: a
prelimnary injunction is a prelimnary injunction.

Two concerns about TROs are reflected in the case law and in
Rule 65. First, restrained parties often have no opportunity for
a hearing and may not know precisely what conduct is prohibited.
Second, a restrained party may not obtain appellate review of a
TRO

Qur holding respects both these concerns; Gossman and
Grossman's client had the opportunity to contest the prelimnary
injunction (and had precise notice of the enjoined conduct) and
al so coul d have obtai ned appell ate review of the injunction.




and far between, especially where the appellate courts -- as in
this case -- are open to the lawer to settle the matter in an
orderly way, but the |awer pursues no appeal. 1In these
circunstances, for G ossman just to disregard the district court's
cl ear order, based on his personal belief that it was invalid, was
not nmerely bold; it was bad. W conclude his conduct warrants a
determnation of contenpt.® The district court was within its
di scretion to hold G ossman in contenpt of court for violating its
order.

The order of contenpt against the Law Practice of J.B.

G ossman, P.A., is AFFlI RvVED

® A though we decide this case under Rule 65, we do not

decide that all of the district courts' powers to give binding
orders to a lawer and all of a |lawer's |legal duties to obey the
orders of a court wth subject-matter jurisdiction over the
controversy in which the | awer appears as counsel of record flow
fromthe Federal Rules of G vil Procedure only.

W are heartsick when we observe that M. Gossman, an
officer of the United States' Courts, acted personally and directly
in disobeying the straightforward instruction of a United States
District Judge and did so just for noney, his fee.

This case is not one in which a lawer's client acted, and
because the |lawer did not stop his client, the lawer is facing
cont enpt . M. Gossman, hinself, acted contrary to plain
instructions given to hi mwhen he was face-to-face with the court.
I n such circunstances, the power of district courts to discipline
their officers may possi bly be consi derably broader-based t han t hat
granted by Rule 65 or even the Federal Rules of G vil Procedure
generally. Put differently, whether or not the client Contoa was
still validly restrained about its funds, perhaps M. G ossman, as
an officer of the court, remained under a valid restraint. But
given the way this controversy was decided by the district court
and has been briefed and argued to us, we wll pass over the
question of M. Grossman's professional responsibilities and of the
district court's inherent powers to supervise and to disciplineits
subordi nate officers.



