H LL, Senior Circuit Judge, concurring, dubitante:

The court today affirnms contenpt sanctions against a |awer
for doing what he knew the judge had ordered himnot to do. | am
not attracted to this lawer's conduct. The problem arose,
however, because the party who petitioned for and obtai ned the TRO
stood silent while the order inadvertently expired wthout
counselling the court of the requirenents for its extension. One
woul d expect nore fromthe agency appearing here. 1t has obtained
temporary restraint before.® | amnot pleased with the performance
of any of our cast of characters.

An ex parte tenporary restraining order is an extrenme renedy
to be used only with the utnost caution. Rule 65(b) of the Federal
Rul es of Cvil Procedure inposes strict restrictions on its scope
and specific tinme constraints for its duration:

Every tenporary restraining order granted w thout notice

: shall expire by its terms wthin such tinme after

entry, not to exceed 10 days, as the court fixes, unless

withinthe time so fixed the order, for good cause shown,

is extended for alike period or unless the party agai nst

whom the order is directed consents that it nay be

extended for a |onger period.?

Fed. R Cv. P. 65(h).

! An electronic search using only the words "Securities and
Exchange Conmm ssion" and "tenporary restraining order"” or "TRO
yi el ded 11,541 cases. W are not suggesting that all these cases
are simlar to the instant situation, nor are we inplying we have
read each case. W woul d suggest that counsel representing the SEC
are likely to have explored the requirenents for effective
extension of TROs fromtine to tine.

2 The district court found that Grossman consented to the
extension of the TRO The majority opinion, however, accepts
w t hout comment Grossnan's contention that he did not. | concur in
this conclusion and note that, if Grossman had consented to the
ext ensi on, the TRO would have remained an unappeal able
interlocutory order. Fernandez-Roque v. Smith, 671 F.2d 426, 430
(11th Gr. 1982).



The inportance of these restrictions was enphasized by the
Suprene Court in Ganny Goose Foods, Inc. v. Brotherhood of
Teansters & Auto Truck Drivers, Local No. 70, 415 U. S. 423 (1974).
I n Ganny Goose, a state court issued a tenporary restraining order
to enjoin the local union fromstriking. Two days |ater, the case
was renoved to federal court. The union noved to dissolve the
restraining order. After a hearing, the court denied the union's
notion. The union went on strike sone nonths [ater. The district
court held the union in contenpt for violating the TRO The N nth
Crcuit reversed, and the Suprene Court affirmed the appellate
court.

The Court held that the union violated no order when it
resuned its strike because no order was in effect at that tine.
The Court rejected the enployer's argunent that the district
court's hearing on the union's notion to dissolve the restraining
order was a hearing on a prelimnary injunction, or that its order
denying the notion should be construed as a grant of a prelimnary
i njunction. Regardl ess of the district court's intent in the
hearing, the TRO did not survive the expiration of the Rule 65(b)
time limts because the district court did not follow t he
appropriate procedure. The Suprenme Court hel d:

Wiere a hearing on a prelimnary injunction
has been held after issuance of a tenporary
restraining order, and where the D strict
Court decides to grant the prelimnary
injunction, the appropriate procedure is not
sinmply to continue in effect the tenporary
restraining order, but rather to issue a
prelimnary injunction, acconpanied by the

necessary findings of fact and concl usi ons of
I aw.



415 U. S. at 443 (enphasis added); see also Hudson v. Barr, 3 F. 3d
970, 975 (6th CGr. 1993) (indefinite continuation of TRO held
i mproper; governnent's consent to TRO, pending hearing on notion
for prelimnary injunction, ended on day hearing was supposed to
occur); Fed. R Gv. P. 52(a) (" . . . and in granting or refusing
interlocutory injunctions the court shall simlarly set forth the
findings of fact and conclusions of |aw which constitute the
grounds of its action.").

Qur panel's opinion today purports to accept G anny Goose but
characterizes its holding as ". . . where there has been no notice
to the parties and no hearing on the various factors involved in
considering a prelimnary injunction, a TRO conti nued past the Rul e
65 limt falls of its own weight.” This interpretation reads out
of Rul e 65(b) any requirenent for consent to validate any extension
of a TRO beyond the twenty-day |Iimt. See Connell v. Dulien Steel
Products, Inc., 240 F.2d 414, 417 (5th Cr. 1957). Under the
Rules, it is not just notice and a hearing that allows a TRO to
become a prelimnary injunction, but findings of fact and
conclusions of |aw which adjudicate the property right involved
t hereby satisfying due process.

Granny Goose al so enphasi zes the safeguards built into Rul e 65
to prevent the serious penalties inposed when one is found to be in
contenpt for violating court injunctions:

[One basic principle built into Rule 65 is that those

agai nst whoman injunction is issued should receive fair

and precisely drawn notice of what the injunction
actually prohibits.

* * * *



It would be inconsistent with this basic principle to
count enance procedures whereby parties agai nst whom an
injunction is directed are left to guess about its
i ntended duration. Rule 65(b) provides that tenporary
restraining orders expire by their own terns within 10
days of their issuance. Were a court intends to
suppl ant such an order with a prelimnary injunction of
unlimted duration pending a final decisiononthe nerits
or further order of the court, it should issue an order
clearly saying so. And where it has not done so,a party
agai nst whoma tenporary restraining order has i ssued nmay
reasonably assune that the order has expired within the
time limts inposed by Rule 65(b).

415 U. S. at 444-45 (enphasi s added) (footnote omtted).

No case is cited to us in which the inposition of contenpt for
violation of an indefinitely-extended TRO has been wupheld.
Nevert hel ess, we hold today that "[f]or Grossman just to disregard
the district court's order based on his personal belief that it was
invalid, is conduct that warrants a determ nation of contenpt." |
do not concur in this, but | do not view it as a basis for the
judgment. The opinion seens to say that, notw thstanding G anny
Goose, it was not "reasonable” for G ossman to assune that the TRO

had expired as Rule 65(b) prescribes.?

® 1 believe that this conclusion denies Gossman the benefit
of that to which he is entitled under G anny Goose. Rule 65(b) is
clear that no TRO may be extended beyond the twenty days w thout
the consent of the party restrained. On May 27, 1994, after the
expiration of twenty cal endar days, G ossman requested the return
of sonme of his client's funds fromthe Recei ver who had custody of
t hem The Receiver disagreed about the calculation of tineg,
stating that the tine would expire on June 1. On June 3, G ossnan
inquired of the district court whether a prelimnary injunction had
i ssued. The staff advised that no order had been i ssued. On June
6, Gossman again inquired of the Cerk of Court and of the
district court's chanbers whether any injunction had issued.
I nfornmed that no order had issued nor was any order forthcom ng,
Grossman transferred his client's retainer froma trust fund to
G ossman's law firm operating account in partial paynent of his
fees. As far as the record reveals, G ossman did what Rule 65(b)
permtted himto do, and as his client instructed himto do with
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This holding is based upon Sanpson v. Miurray , 415 U S. 61
(1974). In Sanpson, a government enployee sought a tenporary
i njunction agai nst her dism ssal fromenpl oynent as a probationary
enpl oyee. The district court granted a tenporary restraining
order. Later, after an adversary hearing at which the governnment
declined to produce the discharging official as a wtness to
testify as to the reasons for the dismssal, the district court
ordered the tenporary restraint continued until the wtness
appeared. In considering the issue of appellate jurisdiction over
the order the Suprene Court wote:

A district court, if it were able to shield its orders

from appellate review nerely by designating them as

tenporary restraining orders, rather than as prelimnary

i njunctions woul d have virtually unlimted authority over

the parties in an injunctive proceeding. In this case,

wher e an adversary hearing has been held, and the court's

basis for issuing the order strongly challenged,

classification of the potentially unlimted order as a

tenporary restraining or der seens particularly

unjustified. Therefore, we viewthe order at issue here

as a prelimnary injunction.

ld. at 87-88.

An order extending a TRO beyond the statutory twenty-day
l[imt, therefore, is treated as a prelimnary injunction. One
m ght wel |l concl ude that the conversion of an indefinitely-extended
TRO into a prelimnary injunction would be for purposes of appeal
only, conferring jurisdiction on the court of appeals for the sole

purpose of voiding the invalidly extended TRO. *

the client's funds.

* As noted earlier, until today there has never been a case
affirmng sanctions for contenpt for violation of an
i ndefinitel y-extended TRO



This was exactly the approach of the Court of Appeals for the
District of Colunbia Circuit in National Mediation Bd. v. Air Line
Pilots Association, Int., 323 F.2d 305 (D.C. Gr. 1963). In that
pr e- Sanpson case, the Court of Appeals held that an order extending
a TRO beyond the twenty days all owed by Rule 65(b) is tantamount to
the grant of a prelimnary injunction, thus conferring jurisdiction
on the court of appeals. The court further held, however, that
since the restraining order was not supported by findings of fact
and conclusions of law as required by Rule 55(a), it was not a

valid prelimnary injunction and remanded the case to the district

court with directions to dissolve the void order. 1d. at 305-06.°
This result was |ater endorsed by Justice Mrshall in his
di ssent in Sanmpson. |In Sanpson, the Supreme Court went beyond the

mere exercise of appellate jurisdiction and considered the nmerits
of the application for a prelimnary injunction. This appeared to
be a significant extension to Justice Marshall who wote:

It is suggested that if an indefinitely extended

tenporary restraining order remained unappeal able, the
District Court would have virtually unlimted authority

> An earlier approach adopted by two circuits upon finding
that tenporary restraining orders had expired by virtue of the Rule
65(b) limtations, was to hold that there was no existing order to
review and di sm ss the appeals as noot. Benitez v. Anciani, 127
F.2d 121 (1st Cir. 1942), cert. denied, 317 U S 699 (1943) and
Southard & Co. v. Salinger, 117 F.2d 194 (7th Cr. 1941).
Subsequent courts have distingui shed these cases where, as here, a
district court has ordered an i ndefinite extension of the TRO. See
Pan American World Airways, Inc. v. Flight Engineers' Int'l Ass'n,
306 F.2d 840, 842 (2d Cir. 1962)
("I'n the present case, because the district judge extended the
order beyond the twenty day period, we consider that the tenporary
restraining order becane an appeal able prelimnary injunction.").
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over the parties in an injunctive action. At the outset,
this cannot justify this Court's reaching the nmerits of
Ms. Murray's claimfor a prelimnary injunction. Even
if the order entered by the District Court is appeal abl e,
it shoul d be appeal abl e only for the purposes of hol ding
it invalid for failure to conply with Rule 52(a). This
was the precise course taken by the Court of Appeals for
the District of Colunbia Crcuit in National Mediation
Board, supra, on which the majority relies.

* * * *

Here, instead, we find the Suprene Court determ ning
that although the District Court had jurisdiction to
grant injunctive relief, the equities of Ms. Mirray's
case did not support a prelimnary injunction, when
neither the District Court nor the Court of Appeals has
yet confronted the latter issue. | do not believe this
makes for sound | aw.

Sanpson, 415 U.S. at 957 (footnote omtted).

recogni ze that this reasoning was rejected by the Court

Sanpson. Justice Rehnquist, for the Court, wote:

Qur Brother Mrshall, in his dissenting opinion

neverthel ess suggests that a district court can totally

or

partially inpede review of an indefinite injunctive

order by failing to make any findings of fact or
conclusions of law. It would seemto be a consequence of
this reasoning that an order which neglects to conply
with one rule nmay be saved from the normal appellate
reviewby its failure to conply wwth still another rule.
We do not find this logic convincing. Admttedly, the
District Court did not conply with Fed. Rule G v. Proc.
52(a), but we do not think that we are thereby forecl osed
from examning the record to determne if sufficient
al l egations or sufficient evidence supports the i ssuance

of

injunctive relief.

Id. at 951 n. 58.

in

By reviewing the nerits, the Suprenme Court appears to have

hel d that the TROcumprelimnary injunctionis a valid restraining

or der.

O herwise, the review on the nerits would be a nere



intell ectual exercise which the Court is not wont to do.® So, | am
instructed by the Court that the indefinite extension of a TRO not
only transforns the TROinto a prelimnary injunction for purposes
of appeal, but also into a valid injunction.’

Clearly, sone problens energe. W uphold the contenpt inposed
for violation of an expired TRO in this case at the expense of
maki ng unclear the duration of energency orders that deprive a
party of the free use of his or her property. This is not
appealing in a free society. Furthernore, we eviscerate the
protection afforded by Rule 65(b). If a TRO can netanorphose into
a prelimnary injunction by the expiration of the very tine limts

i nposed as safeguards against the indefinite restraint over one's

® Upon review of the nerits, the Court analyzed whether

petitioner had adequately denonstrated the irreparable harm
necessary to secure injunctive relief, concluded that she had not
done so. Therefore, although valid, the Court found the TRO
unlawful in that it was incorrectly granted. The Court reversed
t he deci sion of the court of appeals which had upheld the district
court's grant of the TRO

" This determination is part of what is required in order for
this court to uphold the contenpt inposed upon G ossman in this
case. Unlike crimnal contenpt, civil contenpt nay be upheld only
if the disobeyed order was valid and lawful. Smth v. Sullivan
611 F.2d 1050, 1052-54 (5th G r. 1980).

Havi ng been persuaded that the indefinitely extended TRO
becones a valid prelimnary injunction, the second step would be to
consider the injunction on the nerits to determ ne whether it was
granted according to law, i.e., whether the applicant denonstrated
the requisite irreparabl e harmand i nadequate | egal renedies.

In this case, however, G ossnman does not appear to chall enge
the injunction on its nerits, choosing to argue only that the TRO
was void after the expiration of the statutory tinme limts.
Therefore, ny inquiry is limted to the validity of the order
di sobeyed.



property, then Rule 65(b) provides no protection at all.® As the
Second Circuit has observed:

It is because the renedy is so drastic and may have such

adverse consequences that the authority to issue

tenporary restraining orders is carefully hedged in Rule

65(b) by protective provisions. And the nost inportant

of these protective provisions is the l[imtation on the

time during which such an order can continue to be

effective.
Pan American World Airways, Inc. v. Flight Engineers' Int'l Ass'n,
306 F.2d 840, 843 (2d Cr. 1962) (holding, however, that a TRO
indefinitely extended by a district court becones a prelimnary
injunction so that it nmay be reviewed).

| confess to a tenptation to conclude that Sanpson is
overrul ed by G anny Goose, or that, at |east, because the restraint
i nposed in Sanpson was found to be unlawful, the inplications from
the nmerits revieware dicta. | do not undertake, however, to limt
Suprene Court precedent. |f our reading of Sanpson is correct, it
requires that, for the first tinme, we affirma contenpt inposed for
violating a TRO extended beyond the statute's limt.

Not without doubt as to this conclusion, | CONCUR

® This approach does, however, have the virtue of easing the
burden on over-worked district judges. It appears that now they
may avoid the time-consumng chore of finding facts and making
conclusions of law, and sinply allow the passage of tinme to
acconplish what nmany cases say they may not do--turn a TROinto a
prelimnary injunction wi thout going to this trouble.
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