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Appeal from the United States District Court for the Southern
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PER CURI AM
We affirmon the basis of the opinion of the district court,
dated January 27, 1995, 177 B.R 1000. The relevant portions of
the district court's opinion are attached as an appendi Xx.
AFFI RVED.
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JAN 27 1995
ORDER ON PENDI NG MOTI ONS AND AFFI RM NG THE BANKRUPTCY COURT' S
ORDER GRANTI NG ATLANTIC GULF'S MOTION TO ENFORCE EXECUTORY
CONTRACT, DI SCHARGE AND | NJUNCTION PROVISIONS OF PLAN AND
CONFI RVATI ON ORDER, AND DENYI NG MOTI ON FOR EX PARTE RELI EF FROM THE
AUTOVATI C STAY, DATED NOVEMBER 5, 1993

BEFORE THIS COURT is an appeal from the Bankruptcy Court's
Oder Ganting Atlantic Qlf's Mtion to Enforce Executory
Contract, Discharge and Injunction Provisions of Plan and
Confirmation Order, and Denying Mdtion for Ex Parte Relief fromthe
Automatic Stay, dated Novenmber 5, 1993. In addition, currently
pendi ng before the Court are three notions: (1) Appellee Ceneral
Devel opnent Corporation's ("GDC') Mtion to Strike Appendix A,
Appendi x B and Appendi x C to Appendi x to Appellants' Reply Brief,
file dated April 4, 1994; (2) Appellee GDC s Mdtion to Suppl enent
Appel | ate Record, file dated April 4, 1994; and (3) Appellants’
John E. Sipes and MIldred B. Sipes (the "Sipes") Mtion to
Suppl emrent Appel |l ate Record, file dated April 21, 1994.

This Court heard oral argunment on this appeal on COctober 7,
1994, and has carefully considered all briefs submtted on appeal,
oral argunent of counsel, the entire record including but not
limted to the three pending notions and responses filed thereto,
applicable lawand is otherwise fully advised in the prem ses. For
the follow ng reasons, it is ORDERED AND ADJUDGED t hat :

1. Appellee GDC s Motion to Strike Appendi x A, Appendi x B and
Appendi x Cto Appendi x to Appellants' Reply Brief be, and the sane,
is hereby GRANTED |IN PART. Only Appendix C to Appendix to
Appel lants' Reply Brief shall be stricken from the appellate

record, and Appendix A and B shall be considered part of the



appel l ate record.

2. Appellee GDC s Mition to Suppl enent Appellate Record be,
and the sane, is hereby GRANTED

3. Appellants Sipes' Mtion to Suppl ement Appel |l ate Record be
and the sane, is hereby DEN ED

4. The Bankruptcy Court's Oder Ganting Atlantic Qlf's
Motion to Enforce Executory Contract, Discharge and Injunction
Provi sions of Plan and Confirmati on Order, and Denying Mtion for
Ex Parte Relief fromthe Automati c Stay, dated Novenber 5, 1993, is
hereby AFFIRMED in its entirety.

Factual and Procedural Background

The Si pes appeal froman Order G anting Atlantic Gulf's Modtion
to Enforce Executory Contract, Di scharge and | njunction Provisions
of Plan and Confirmation Order, and Denying Mtion for Ex Parte
Relief Fromthe Automatic Stay, entered by the Honorable A Jay
Cristol, United States Bankruptcy Judge and dat ed Novenber 5, 1993.
By this Order, Judge Cristol ruled, anong other things, that an
install ment | and sal e contract between the Si pes and Debt or GDC was
an executory contract subject to rejection by GDC pursuant to 8§ 365
of the Bankruptcy Code.

The installnment |and sales contract at issue, entitled the
"Honesite Purchase Agreenent"”, was entered into by the Sipes and
GDC for the sale of a honmesite in Port St. Lucie, Florida (the
"Property") on July 15, 1972. The Agreenment provided that GDC
woul d deliver to the purchaser a Warranty Deed once the purchaser
made all nonthly paynents. The Sipes conpleted all of their

paynents due under the contract in March of 1983. However, due to



al | eged construction del ays, the honesite renmai ned undevel oped as
of Decenber of 1987.

GDC and its affiliates and subsidiaries ultimately filed
voluntary Chapter 11 petitions on April 6, 1990. On Cctober 26,
1990, the Bankruptcy Court approved GDC s proposed Honesite
Purchaser Assurance Program (the "Program'), which set forth a
mechani smto assure purchasers that they will receive their deeds
upon paynent of a reduced purchase price. Under the Program
pur chasers such as the Si pes whose honesites were on | and whi ch GbC
did not intend to develop were afforded the option to participate
in the Program and have their contract transferred to a devel oped
| ot. The Sipes declined to participate and as a result, GDC
rejected the Sipes' Honesite Purchase Agreenent on June 19, 1992.
The Sipes filed an objection to the rejection on July 9, 1992.

Meanwhi l e, on March 27, 1992, GDC s reorgani zati on plan was
confirmed. The GDC Pl an provided that honesite purchasers whose
contracts were rejected would receive a Cass 2.2 (secured) claim
inrespect totheir lienrights under 8 365(j) of the Code, a O ass
10 (unsecured) claim in respect of prepetition principal and
i nterest paynents not covered by 8 365(j), and an adm nistrative
claim for any paynents nmade after filing date. The Confirmation
Order provided that "all of the property of the estate, wherever
situated, is vested in the Reorgani zed Conpany, free and cl ear of
all clainms and interests of creditors and of security equity
hol ders, except as provided in the Plan and this Oder." It also
di scharged all prepetition debts and enjoined all persons from

recovering on their claim



On June 20, 1992, GDOC sent the Sipes a special proof of claim
form calculating the Sipes' claimto be $5, 088.00. The Si pes
di sagreed and asserted a clai mof $5,096.26. |n Novenber of 1992,
the Sipes filed a state court action agai nst GDC, seeking specific
performance and danages. The action was dism ssed with prejudice
due to GDC s pendi ng bankruptcy.

After learning of GOC s efforts to replat and redevel op the
subdi vision in which their property is |located, the Sipes filed in
t he bankruptcy court a pro se Mdtion for Ex Parte Relief Fromthe
Automatic Stay on Septenber 24, 1993. GDC thereafter filed a
notion to enforce the executory contract, discharge and injunction
provi sions of the Confirmati on Order agai nst the Sipes. GDC sought
an order (i) declaring that any claimor interest of the Sipes in
the Property was termnated by GDC s rejection of the Honesite
Purchase Agreenment and that the Property vested in Atlantic Qulf
free and clear of any interest or claim of the Sipes; (i)
declaring that any prepetition claimof the Sipes was discharged
pursuant to the Confirmation Order and 8§ 1141(d) of the Code; and
(iii) enjoining the Sipes from seeking to enforce or assert an
interest in the Property and frominterfering wwith GOC s use and
devel opnment t hereof.

Foll owi ng a hearing on the two notions, Judge Cristol denied
the Sipes’' ex parte notion and granted GDC s enforcenent notion.
He found that the Agreenent was an executory contract subject to
rejection under 11 U.S.C. 8§ 356(a) and that the Property was vested
in Atlantic GQulf free and clear of any interest of claim of the

Sipes. He also enjoined the Sipes fromasserting an interest in



the property or otherwise interfering wwth Atlantic GQulf's use and
devel opment of the Property. The Sipes appeal this Order.

As noted herein, also pending before this Court are three
notions: (1) Appellee GDC s Motion to Strike Appendi x A, Appendi X
B and Appendix C to Appendix to Appellants' Reply Brief; (2)
Appel lee GDC s Mdtion to Supplenment Appellate Record; and (3)
Appel l ants Sipes' Mtion to Suppl ement Appell ate Record.

In the course of examining the record, the appellate briefs
and t he out standi ng notions in preparation for oral argunent on the
nmerits of the appeal, it becane apparent that the Bankruptcy
Court's Order on appeal was devoid of any factual findings to
support its ruling with respect to the Appellants' procedural due
process claim This claimwas raised at the trial level in the
Response to Reorganized Debtors' Mtion to Enforce Executory
Contract, Discharge and Injunction Provisions of Plan and
Confirmation Order, dated October 26, 1993.

In addition, it was apparent that the Bankruptcy Court's Order
contained no citations to authority to support its ruling that the
Honesite Purchase Agreenent at bar was an executory contract
subject to rejection pursuant 11 U S. C 8§ 365. No citations to
| egal authority, other than "courts and commentators alike," and no
findings of fact were made to support the ruling. |Issues of fact
therefore remai ned undeterm ned. Accordingly, on My 11, 1994,
this Court entered an Order remanding this case to the United
St at es Bankruptcy Court to (1) hold an evidentiary hearing and make
findings of fact and conclusions of |aw regarding the Appellants’

procedural due process claim and to determ ne which docunents



shoul d be admtted into the record on that issue; and (2) to nmake
findings of fact and further conclusions of law, and to hold an
evidentiary hearing if necessary, regarding the issue of whether
t he Honesite Purchase Agreenent at issue was an executory contract
for rejection purposes under 8 365 of the Bankruptcy Code. On
Septenber 16, 1994, the Bankruptcy Court entered its O-der on
Evidentiary Hearing Pursuant to Remand. ("Order on Remand") This
Court has carefully considered said Oder on Remand and the
argunents presented on appeal, including oral argunment of counsel
on Cctober 7, 1994.
St andard of Revi ew

I n accordance with Federal Rul e of Bankruptcy Procedure 8013,
t he Bankruptcy Court's findings of fact will not be set aside
unless clearly erroneous. In re Chase & Sanborn Corp., 904 F.2d
588 (11th Cir.1990); Inre T & B General Contracting, Inc., 833
F.2d 1455 (11th Cir.1987). Equitable determ nations by the
Bankruptcy Court are subject to reviewunder an abuse of discretion
standard. In re Red Carpet Corp. of Panama City Beach, 902 F.2d
883 (11th Cir.1990). Conclusions of law are subject to de novo
revi ew. In re Chase & Sanborn Corp., 904 F.2d at 593; In re
Sublett, 895 F.2d 1381 (11th G r. 1990).

Wil e the Bankruptcy Court's factual findings are subject to
a clearly erroneous standard, that standard does not apply when
determ ning the propriety of the Bankruptcy Judge's concl usi ons of
law, (i.e.) determnation of what |aw applies or determ nation of
the ultimate |egal conclusions resulting fromthe application of

the law to the facts. Legal conclusions nmade by the Bankruptcy



Judge may not be approved by the District Court wthout an
i ndependent determ nation. In re Colunbia Data Products, Inc., 99
B.R 682, 684 (D.M.1989), affirmed, 892 F.2d 26 (4th Cr. 1989);
citing, Inre Hunter Sav. Ass'n., 34 B.R 368, 374 (Bankr.S.D. Chio
1983), reversed on other grounds, 750 F.2d 536 (6th G r.1984); In
re Hollock, 1 B.R 212, 215 (Bankr.M D. Pa. 1979) .

Three Pendi ng Motions

1. Appellee GDCs Mtion to Strike Appendix A B and C of
Appel I ants' Appendix to Reply Bri ef

Wen the Sipes filed their reply brief, they also filed a
second appendi x contai ni ng, anong other things, GDC s certificate
of service regarding the conformati on hearing ("Appendix A"), GDC s
certificate of service regarding the disclosure statenent
(" Appendi x B"), and an 10/27/93 GDC |l etter to the Sipes ("Appendi x
C'). According to the reply brief, these docunents were added in
support of the Sipes' claimthat they were denied procedural due
process in connection with the confirmation hearing.

GDC noved to strike these docunents on the ground that they
were never designated as part of the record on appeal, that they
are m sl eading, and that the Sipes never noved to suppl enent the
record with these docunents pursuant to Fed.R App.P. 10(e). It
further contends that the GOC | etter (Appendix C) is a privileged
settlement offer that should be stricken as an i nproper disclosure
of settlenent discussions.

In response, the Sipes contend that the two certificates of
servi ce (Appendices A and B) are and were part of the record bel ow

and therefore should not be stricken on appeal. These docunents



were attached to their reply brief in direct response to new
argunents raised by GDC for the first time in GDC s answer brief.
As to Appendix C, the letter was not, as GDC numintains, a
settl enment of fer but rather, GDC s proposed final resol ution of the
Si pes' claim

2. Appellee GC s Mdtion to Suppl enent Appellate Record

In a separate notion, GDC has noved pursuant to Fed.R App.P

10(e) to supplenent the record on appeal to include John Sipes’
Ball ot rejecting the GDC Plan ("Exhibit A"); MIldred Sipes' Ball ot
rejecting the GC Plan ("Exhibit B"); and GDC s Ballot and
Di scl osure Statenent ("Exhibit C'). These docunents are offeredto
rebut the Sipes' claimthat they should not be bound by the GDC
Plan or Confirmation Order because they allegedly did not receive
notice thereof. The Ballots (Exhibits A and B) advised the Sipes
that "The Second Amended Joint Plan of Reorganization ... can be
confirmed by the Bankruptcy Court and thereby made binding on you

if it is accepted ... The Si pes executed the Ballots by rejecting
the Plan on Novenber 1, 1991. (The Plan was confirnmed in 1992).
Exhibit Cis a conpilation of docunents which GDC submits was sent
with the ballots. Included in Exhibit C is the notice of the
confirmation hearing. GDC argues that the Sipes could not have
received the ballots wi thout receiving Exhibit C

GDC further submts that the Sipes' claimof no notice should
not be considered on appeal because it was not raised below and
that it is contrary to the lower court's finding in a Decenber 20,

1991 Menorandum Opinion that proper notice was given to all

af fected cl ai mant s.



In response, the Sipes nmaintain that the docunents at issue
shoul d not be placed into the appellate record because they were
not part of the record in the trial court.' They also argue that
t he docunents are irrel evant.

3. Sipes' Mtion to Supplenent the Record

The Si pes nove to supplenment the appellate record to include
the transcript of a March 27, 1992 hearing which they maintain
shows (1) that the final confirmation hearing occurred on March 27,
1992; and (2) that GDC s assunptions/rejections of many of the
honesite contracts were nmade after the confirmation

In response, GDC opposes said supplenentation on the ground
that the transcript is not a docunent which was considered by the
bankruptcy court in its deliberations. It then argues that the
Si pes have m scharacterized the proceedings in the March 27, 1992
heari ng.

Di scussion on Three Pendi ng Motions

Al'l of the contested docunents relate to and stem from the
Sipes' claim that they are not bound by the GDOC Plan and
Confirmati on Order because they did not recei ve adequate notice of
t he confirmation hearing and therefore, were deni ed procedural due
process. GDC erroneously asserts that the due process argunent is
being raised for the first tinme in this case at the appellate
| evel. The argunment was raised at the trial level in the Sipes’
response to GbC's Motion to Enforce Executory Contract, Di scharge

and Injunction Provisions of Plan and Confirmation Order.

'See, In re Neshaminy Office Building Ass'n, 62 B.R 798
(E. D. Pa. 1986).



Moreover, it was included in the Sipes' Statenent of |ssues to be
Presented on Appeal .? Appellants' initial brief, however, did not
address the claimat all.

Because t he Bankruptcy Court's Order on appeal did not address
t he procedural due process issue, this Court remanded the issue
back to the Bankruptcy Court for further findings. On remand, the
Bankruptcy Court specifically found that:

Based upon t he docunentary and testinoni al evi dence present ed,
the Court finds that the Sipes were afforded and recei ved ful
due process. They received all requisite notice that the | aw
requires be provided to creditors in a Chapter 11 case.
Moreover, despite their clains to the contrary, they were
provi ded the opportunity to participate in GDC s Chapter 11
case and object thereto. [footnote omtted]

The Court notes that in previous pleadings filed with the
district court, the Sipes denied receiving notice of the
confirmation hearing as well as the Disclosure Statenent and
Summary of Pl an. Apparently, these docunents were
subsequently | ocated by the Sipes who stipulated prior to the
evidentiary hearing in the Joint Pre-Evidentiary O der entered
by the Court on June 14, 1994 that they "did receive copies of
the Disclosure Statenent for Creditors for Casses 2.3, 3.3,
10, 13, 14, and 16, Acconpanying Summary of Second Anmended
Joint Plan of Reorganization of General Devel opnent
Corporation, GDC docunents Acconpanying the Ballot and
Di scl osure Statement,” and that "any prior clains by the Sipes
that they did not receive the aforenenti oned docunents prior
to the Decenber 1991 confirmation hearings is wthdrawn."
(Joint Pre-Evidentiary Hearing Oder at Y 3) Accordingly,
this issue is now noot. (underlining supplied) Oder on
Remand, pp. 7-9.

A review of the Oder on Renmand reflects that the contested
docunents as descri bed above, with the exception of the 10/27/93
GDC letter to the Sipes ("Appendix C'), and the transcript of a
March 27, 1992 hearing, were considered by the Bankruptcy Court in

One of the listed issues to be presented on appeal is
"[w] hether GDC s Reorgani zation Plan is applicable to John and
Ml dred Sipes."



its determnation that the Sipes were afforded and received ful
due process. Because the 10/27/93 GDC letter to the Sipes
(" Appendi x C'), and transcript of a March 27, 1992 heari ng were not
consi dered by the Bankruptcy Court they shall not be permtted to
beconme part of the appellate record. However, those contested
docunents as descri bed above, except for the 10/27/93 GDCletter to
the Sipes ("Appendix C'), and transcript of a Mrch 27, 1992
heari ng, shall be allowed to becone part of the appellate record.
Accordingly, it is ORDERED AND ADJUDGED t hat :

1. Appellee GDC s Motion to Strike Appendi x A, Appendi x B and
Appendi x Cto Appendi x to Appellants' Reply Brief be, and the sane,
is hereby GRANTED |IN PART. Only Appendix C to Appendix to
Appel lants' Reply Brief shall be stricken from the appellate
record, and Appendix A and B shall be considered part of the
appel l ate record.

2. Appellee GDC s Mition to Suppl enent Appellate Record be,
and the sane, is hereby GRANTED

3. Appellants Sipes' Mtion to Suppl ement Appel |l ate Record be
and the sane, is hereby DEN ED

Appel I ants Si pes’ Argunents on Appeal

The Sipes maintain that the dispositive issue on appeal is
whet her the Honesite Purchase Agreenent is executory in nature.
Section 365(a) of the Code provides that the trustee, subject to
the court's approval, may assune or reject any executory contract
of the debtor. The court bel owreasoned that the Homesite Purchase
Agreenment was an executory contract. The Sipes argue that the

Agreenment was not an executory contract because installnent |and



3 See

sale contracts are only security devices under Florida | aw
First Federal Savings & Loan Ass'n v. Fox, 440 So.2d 652 (Fla. 2d
DCA 1983); Cain & Bultman, Inc. v. Mss Sam Inc., 409 So.2d 114
(Fla. 5th DCA 1982). In such situations, the purchaser is
initially vested with equitable title and legal title remains in
the seller only as security for the paynment of the purchase price.

The Si pes further submit that the |l egislative history of § 365
indicates that the term "executory contract” refers to a contract
on whi ch performance renmai ns due to sone extent on both sides. In
re Charter Co., 52 B.R 267 (Bankr.MD. Fla.1985); 1In re Adol phsen,
38 B.R 776 (Bankr.D.M nn.1983). In this case, since they had
fully conpleted their performance under the contract seven years
prior to GDC s bankruptcy filing, the contract is not executory.
The renmedy they seek is specific performance; to conpel CGDC to
convey an executed warranty deed for the Property at issue.

The Sipes argue that they are not bound by the GDC Pl an
because they were never given notice of the confirmation hearing
and therefore, were denied due process. Citing, Reliable Electric
Co., Inc. v. dson Construction Co., 726 F.2d 620 (10th G r.1984).
As evidence of the lack of notice, the Sipes attached to their
Reply Appendix copies of the certificates of service on the

confirmation hearing (Appendix A) and on the Disclosure Statenent

*The Sipes assert that the |law of the state where the
property is situated governs questions of property rights, even
in the context of a bankruptcy proceeding. See Stellwagen v.
Cum 245 U. S. 605, 38 S.Ct. 215, 62 L.Ed. 507 (1918); Butner v.
United States, 440 U S. 48, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979);
Johnson v. First Nat'l Bank of Mntevideo, M\, 719 F.2d 270 (8th
Cir.1983); Heartline Farnms, Inc. v. Daly, 128 B.R 246
(Bankr. D. Neb. 1990); Shaw v. Dawson, 48 B.R 857
(Bankr.D. C. N. M 1985) .



(Appendix B). Neither lists the Sipes as a recipient.*

The Sipes claim that they are entitled to specific
performance, which is an equitable renedy avail abl e when t he | egal
remedi es are i nadequate. The | egal renedi es here are i nadequate in
that the Sipes were never offered a full refund of their paynments
but only a fraction thereof, and any alternative property offered
to themwas considerably less in value than the lot they originally
pur chased. In addition, given the unique nature of land, it is
wel | established that noney damages to a purchaser of land is
i nadequate. See Henry v. Ecker, 415 So.2d 137 (Fla. 5th DCA 1982).
The Sipes further rely on Ccean Dunes of Hutchinson v. Col angel o,
463 So.2d 437 (Fla. 4th DCA 1985), where the court held that
speci fic performance was proper where the contractual renedi es were
nei t her reasonabl e nor nutual.

The Si pes argue that the United States Suprene Court in Butner
v. United States, supra, made clear that state |aw governs
guestions of property rights in bankruptcy. Nevert hel ess, they
assert that the contract in question is not an executory contract
under either state or federal law. The controlling definition of
an executory contract is found in the legislative history of the
Code, which provides that executory contracts are those "on which
performance remains due to sone extent on both sides.” The Sipes
further assert that their equitable lien or interest in the
Property was not extinguished by the bankruptcy because the

Honesite Purchase Agreenent was not an executory contract subject

“These certificates of service are the subject of GDC s
notion to strike di scussed supra.



to rejection. Moreover, that the CGDC Plan has already been
confirmed and substantially consummated is irrelevant. The Sipes
contend that the specific performance relief they seek will not
affect the reorganization.
Appel l ee GDC s Argunents on Appeal

In rebuttal, GDC argues that aside fromthe issue of whether
the Homesite Purchase Agreenent was or was not an executory
contract, the fact remains that any clains or interests the Sipes
may have had were extingui shed by the GDC Pl an and t he Confirmation
Oder. It is well established that confirmation of a Chapter 11
plan has three effects: (1) all creditors are bound by the plan;
(2) all property vests in the debtor free and clear of all clains
and interest of creditors, except as otherw se provided in the plan
or confirmation order; and (3) the debtor is discharged of all
prepetition debts. In re Anerican Properties, Inc., 30 B.R 239,
246 (Bankr. D. Kan. 1983); In re Holywell Corp., 93 B.R 780
(S.D.Fla.1988), affirmed, Mam Center v. Bank of New York, 881
F.2d 1086 (11th Cr.1989). Two years after the confirmation of the
GDC Pl an, the Sipes ask the Court to exonerate themfromthese well
established principles, to ignore the fresh start and
rehabilitative purposes of the Bankruptcy Code, to disregard the
di scharge and i njunction provisions of the Confirmati on Order, and
to nodify the GDC Plan as it pertains to the treatnment of honesite
purchasers for themalone. The GDC Pl an was confirned, the Sipes
did not object to the confirmation nor did they appeal it. GDC
argues that it is now too late for themto claimthat they are

entitled to different treatnent. Citing, In re Dore & Associ ates



Contracting, Inc., 43 B.R 717 (Bankr.E.D. M ch.1984); 1In re Horne,
99 B.R 132 (Bankr.M D. Ga. 1989).

GDC concedes that although state |aw generally governs
guestions of property rights in bankruptcy in the absence of any
conflict between state |aw and bankruptcy law, this deferral to
state law gives way where there is a specific federal interest
governing the rel ati onshi p between the parties in bankruptcy. Such
a federal interest exists here, GDC maintains. As recognized by
one court "Congress has expressed an overriding federal interest in
certain executory contracts, i.e., collective bargai ni ng agreenents
and real property sales contracts when the debtor is the seller

." In re Buchert, 69 B.R 816 (Bankr.N.D.111.1987), affirned,
1987 WL 16019 (N.D.111.1987) (enphasis added).

The di stinction between a debtor as the seller versus a buyer
of real property is fundanental to the determ nati on of whether the
sales contract may or may not be deenmed executory, GDC asserts.
This is because:

.. non-debtor vendees, by virtue of Sections 365(i) and

365(j), may receive nore favorable treatment in bankruptcy

t han debtor/vendees. And debtor/vendors, because of other

policies and provisions in the Code, may fair better than

debt or/ vendees. It may be argued that this disparity in
treatnment is warranted because of the risk of default when
debtor is vendor, or because the non-debtor ... is an innocent
victim
In re Booth, 19 B.R 53, 63 (Bankr.D Uah 1982). The court
concl uded that:
it is the consequences of applying Section 365 to a party,
especially in terns of benefits to the estate and the
protection of creditors, not the form of contract between
vender and vendee, which controls.

ld. at 57. Where the debtor is the seller of real estate, the



courts have found the contract to be an executory one. See, e.g.,
In re Waldron, 36 B.R 633 (Bankr.S. D. Fl a. 1984), reversed on ot her
grounds, 785 F.2d 936 (11th G r.1986) (option to purchase rea
estate was executory contract); In re Hardie, 100 B.R 284
(Bankr.E. D.N. C.1989) (debtor/vendor's contract to sell option to
pur chase property would be permitted to reject option as executory
contract); In re W & L. Associates, Inc., 71 B. R 962
(E. D. Pa.1987) (debtor/vendor may reject contract to sell
notwi t hst andi ng that non-debtor/vendee had fully performed under
contract). GDC argues that in each of the cases cited by the
Si pes, the debtor was the buyer of real property, not the seller.

GDC further adds that its ability to reject the tens of
t housands of honesite contracts was critical toits reorganization.
Mor eover, the non-debtor buyers were protected by the provisions of
the Code. Section 365(j) provides that a non-debtor purchaser who
is not in possession of the property "has a lien on the interest of
t he debtor in such property for the recovery of any portion of the
purchase price that such purchaser or party has paid." 11 U S C
§ 365(j).

The Si pes' argunent that their Homesite Purchase Agreenent was
nmerely a security device under Florida m sconstrues the nature of
the agreenment, GDC submts. Unlike the agreements for deed
involved in the cases cited by the Sipes, the Sipes received
nei ther possession nor ownership of the property at the tine of
entering into the Honesite Purchase Agreenent. In addition,
Florida courts have recogni zed that not all installnment |and sale

contracts are security devices. InH &L. Land Co. v. Warner, 258



So.2d 293 (Fla. 2d DCA 1972), the court held that a vendor under an
instal l ment | and sal e contract who gave t he purchaser possessi on of
the land and the benefits and burdens of ownership was in no
different position than a vendor who conveyed | egal title and took
back a nortgage. The court also held that its ruling did not apply
to a contract "that is not specifically enforceable or to one under
whi ch the buyer has no right to possession or other benefits and
burdens of ownership." 1d. at 296.

GDC argues that Sipes' requested relief of specific
performance is foreclosed by the |anguage of their Honesite
Purchase Agreenent. That agreenent |imted the Sipes' renedies in
the event of GDC s default to: (1) a refund of all paynments nade;
or (2) an exchange of the Property for other property of simlar
value in any of GDC s conmmunities. The Sipes failed to avai
t hensel ves of these renedies. Mreover, even if the Sipes had a
right of specific performance under the contract, such relief is
barred by the applicable one year statute of |imtations under
Fl orida | aw. See Fla.Stat. 8§ 95.11(5)(a); Cty of Olando v.
W lians, 493 So.2d 15 (Fla. 5th DCA 1986).

Di scussi on on Appeal
Bankruptcy Court's Order G anting Atlantic Gulf's Mdtion to
Enf orce Executory Contract, Discharge and Injunction Provisions of
Pl an and Confirmati on Order, and Denying Mdtion for Ex Parte Relief
fromthe Automatic Stay, dated Novenber 5, 1993

Upon careful consideration of the argunents nmade by the
parties and a review of the entire record, including all appellate
briefs, as well as the Order on Remand, this Court agrees and

adopts the Bankruptcy Court's well reasoned analysis in its Oder

on Remand. The two dispositive issues in this case are (1) whether



Appel I ants' were deni ed procedural due process and (2) whether the
Honesite Purchase Agreenent at issue is an executory contract
subject to rejection under 8§ 365 of the Bankruptcy Code.
Appel l ants Were Not Deni ed Due Process

On remand, the Bankruptcy Court nade the follow ng detailed
findi ngs:

As early as 1980, GDC began sending correspondence to the
Si pes advi si ng of probl ens which prevented GDC fromconpl eti ng
devel opnment of and deedi ng the Si pes the specific honesite | ot
for which they had contracted. This correspondence continued
not only through GDC s filing of its Chapter 11 petition but
continued t hroughout GDC s Chapter 11 case. (See GDC Exhi bit
Nos. 2, 3, 4, 5 and 7) :

The Sipes were clearly put on notice that the honesite |ot
identified in their honesite purchase agreenent was
undevel oped and that they could elect to be transferred to
anot her | ot pursuant to HPAP. [Honesite Purchaser Assurance
Program Dispositively, the Florida Public Ofering Statenent
whi ch was nailed to the Sipes, as well as tens of thousands of
ot her homesite purchasers offered HPAP, | eft no question as to
GDC s plans with respect to Port St. Lucie Section 38, the
section in which the honesite lot identified in the Sipes'
homesi te purchase agreenent was | ocated ..

The Sipes were also advised of the consequences of their
decision not to accept HPAP ... This notice was consistent
wi th correspondence which the Sipes received fromthe Speci al
Representative Janes Paul, [footnote omtted] as well as a
letter sent by GDC to the Sipes dated February 6, 1991 in
which the Sipes were advised that GDC apol ogi zed "for not
being able to conply with your request,” that GDC i medi ately
deliver a warranty deed and title insurance policy to the
Sipes in connection with the honesite |ot covered by their
homesi te purchase agreenent. (See Exhibit Nos. 6 and 7)

In Cctober, 1991, in connection with confirmation of GDC s
proposed plan of reorganization, the Sipes also received (i)
a Disclosure Statenent for Creditors of Casses 2.2, 3.3, 10,
13, 14 and 16 Acconpanying Sunmary of Second Anmended Joi nt
Pl an of Reorganization of General Devel opnment Corporation

(ii) Docunments Acconmpanying the Ballot and Disclosure
Statenment, and (iii) Ballots for Accepting or Rejecting the
Second Anmended Joint Plan of Reorganization. (GDC Exhi bit
Nos. 16, 17, 18 and 19) I ndeed, not only did the Sipes
recei ve these docunents, but as testified to by M. Sipes,
evidently took the tine and effort to scrutinize the sanme in
great detail, highlighting and underlining sections which M.



Sipes testified he believed relevant. The Sipes thereupon
executed and returned ballots rejecting GOC s Second Anended
Joint Plan of Reorganization (the "GDC Plan"). (GDC Exhi bit
Nos. 18 and 19)

The confirmation hearing on the GDC Pl an, of which the Sipes
received notice in the Docunents Acconpanying the Ballot and
Di scl osure Statenment, was held in Decenber, 1991 ... After
confirmation of the GDC Plan and entry of the Court's Order
Confirm ng Second Anended Joint Plan of Reorganization of
CGeneral Devel opnent Corporation, dated March 27, 1992 (the
"Confirmation Order"), the Sipes were notified of CGCDC s
rejection of their honmesite purchase agreenent and provided
with a special proof of claimformin which they could assert
a claim arising from rejection of their honmesite purchase
agreenent. The Sipes duly noted their objection to the anount
that GDC cl ai mred was due and ow ng ($5,088.00) and returned
this special proof of claimformto the court setting forth
and reiterating their previously filed claim for $5,096.26
(CGDC Exhibit No. 24). Wth respect to GDC s notice advising
the Sipes of the rejection of +their honmesite purchase
agreenent, the Sipes did file a response objecting thereto.
(GDC Exhibit No. 25) Order on Remand, pp. 3-6.

As previously noted herein, the Bankruptcy Court further found:

Based upon t he docunentary and testi noni al evi dence present ed,
the Court finds that the Sipes were afforded and recei ved ful
due process. They received all requisite notice that the | aw
requires be provided to creditors in a Chapter 11 case.
Moreover, despite their clainms to the contrary, they were
provi ded the opportunity to participate in GC s Chapter 11
case and obj ect thereto. (enphasis added)[footnote omtted].
Order on Remand, pp. 7-8.

The Bankruptcy Court goes on to state:

The Court has considered the Sipes' claimthat they did not
receive the full GDC Plan, but rather a summary of the sane.
The Court does not find this argunment convincing as the Sipes
were advised that the full and conplete GDC Plan was on file
for review or could be obtai ned upon request. That the Sipes
took the tinme to review the docunents which they did receive
and voted to reject the GDC Plan is indicative that the Sipes
had sufficient information with respect to the treatnent of
their claimto make an i nfornmed decision as to whether to vote
to accept or reject the GDOC Pl an.

Finally, the fact that the Sipes did not file an objection to
the Disclosure Statenment or contest confirmation based upon
their clained m staken belief that they were not affected by
the GDC Plan or the bankruptcy as a whole does not |end any
support to an argunment that the Si pes were deni ed due process.



The Sipes were provided with all of the information and
docunentation which creditors simlarly situated could have
expected and were required to expect in a case of this size
... There is sinmply no evidence fromthe record presented to
this Court or of which the Court is independently aware that
t he Si pes were deni ed due process. (enphasis added) O der on
Remand, pp. 9-10.

Upon review of these specific findings and the argunents
present ed, Appellants have not denonstrated to this Court that the
Bankruptcy Court clearly erred in its findings and concl usi on on
remand that the Sipes were not denied due process. Mreover, this
Court agrees with the Bankruptcy Court that the Sipes were provided
with all of the information and docunmentation which creditors
simlarly situated coul d have expected and were required to expect
in a case of this size. This Court adopts and affirnms the
Bankruptcy Court's findings and concl usion that the Si pes were not
deni ed due process.

The Honesite Purchase Agreenent is an Executory Contract Subject
to Rejection Under 8 365 of the Bankruptcy Code

The Bankruptcy Court's analysis on remand as to this issue is
well reasoned and worthy of restating in relevant part.
Specifically, the Bankruptcy Court states on renand:

Section 365(a) of the Bankruptcy Code, as nade applicable to
a debtor-in-possession by Section 1107(a) of the Bankruptcy
Code, permts a debtor to "assune or reject any executory
contract or unexpired |lease of the debtor." The power of a
debtor to reject a contract as part of its reorganization
efforts is consistent with the fresh start and rehabilitative
pur poses of the Bankruptcy Code. [citations omtted]

The Si pes argue that their honesite purchase agreenent was not
an executory contract because they had fulfilled all
performance obligations under such agreenment by conpleting
paynents of principal and interest in March, 1983. They urge
this Court to apply the definition of "executory" contract as
articulated by Professor Vern Countryman in a law review
article published in the Mnnesota Law Review in 1963, which
definition requires unperforned mutual obligations on both



sides. Countryman, Executory Contracts and Bankruptcy, Part
1, 57 Mnn.L.Rev. 439 (1963).

However, this court as well as other courts and commentators
have consi stently expanded the definition of "executoriness”
beyond the static definition articulated by Professor
Countryman and beyond that urged by the Sipes. [citations
omtted] Wiile counsel for the Sipes argued that the
| egislative history of Section 365 reflects that Congress
intended an executory contract to be one in which there
remai ned nutual obligations due and owng fromthe parties,
this Court nust respectfully disagree. As this Court stated
in Arrow Air,

The | egislative history of 8 365 and the statute itself,
establish that it is not always the case that there nust
be out standi ng obligation on the part of both parties to
a contract in order for a contract to be deened executory
... The express | anguage of 8§ 365 refl ects that congress
did not adopt a specific definition of an "executory
contract” which would require nutual obligations, in
spite of its clear opportunity to do so. Legi sl ative
history for that section evidences that congress
considered nutual obligation to be indicative of an
executory contract in some [sit], but not all, cases ...
Even t hough there may be materi al obligations outstanding
on the part of only one of the parties to the contract,
it may nevertheless be deened executory under the
functional approach if its assunptional rejection would
ultimately benefit the westate and its creditors.
(emphasis added) Inre ArrowAir, Inc., 60 B.R 117, 12-
22 (Bankr.S.D. Fl a. 1986)

In the instant case, GDC s ability to reject honesite
purchase agreenents which obligated it to inprove and
deed devel oped honesite lots to tens of thousands of | ot
purchasers, when it was sinply financially unable to fill
such contractual obligations, was critical to CGDC s
reorgani zation. The very purpose of rejection, as even
recogni zed by Professor Countryman, was thus served in
the instant case by GDC s ability to reject such honesite
purchase agreenents ..

Wi |l e t he concept of executoriness will no doubt engender
additional debate in the future, this court finds no
support in the Code itself or the |l egislative history of
section 365 to apply as rigid a definition of "executory”
contract as Sipes would urge this Court to apply. It is
clear that the Sipes' honesite purchase agreenent
represented an unperfornmed contract. Wether the Sipes
were required to undertake any further actions after
conpl eti ng paynents of principal and interest under their
agreenent i s not determ native of whet her the purposes of



rejection and reorgani zati on woul d be served by defining
such honesite purchase agreenment as an executory
contract. [footnote omtted] In the instant case, it is
undi sputed that at | east GDC, as seller, had unfulfilled
obligations under the ternms of the honesite purchase
agreement as of its Chapter 11 filing. Rej ection
permtted GDC to avoid obligations which it was
financially unabl e to neet and whi ch woul d have prevent ed
a nmeani ngful reorganization for the benefit of hundreds
of thousands of creditors who m ght not have otherw se
received any recovery in respect of their clains.
[footnote omtted] Accordingly, the Court finds that the
Sipes' honesite purchase agreenment was an executory
contract subject to rejection pursuant to section 365 of
t he Bankruptcy Code. (underlining supplied) Order on
Remand, pp. 11-16.

This Court has reviewed de novo the Bankruptcy Court's
concl usi on that Sipes' Honesite Purchase Agreenent was an executory
contract subject to rejection pursuant to section 365 of the
Bankr upt cy Code. The Court agrees with the application by the
Bankruptcy Court of the "functional approach” in this case. Under
t his approach, the question of whether a contract is executory is
determined by the benefits that assunption or rejection would
produce for the estate. See In re GN Partners, 48 B.R 462
(Bankr.M nn.1985); 1In re Norquist, 43 B.R 224 (Bankr.Wash. 1984) ;
In re Booth, 19 B.R 53 (Bankr.D. Uah 1982). GDC s ability to
reject contracts which obligated it to i nprove and deed devel oped
homesite lots was critical to its reorganization since it did not
have the financial ability to fulfill such contractual obligations.

Wiile it does not appear that the Eleventh G rcuit has adopted
the "functional approach”™ over the "Countryman approach”, the
El eventh Circuit in In re Martin Brothers Tool makers, Inc., 796
F.2d 1435 (11th Cir.1986) appears nore inclined to enbrace the

"functional approach.”™ Inlnre Martin Brothers Tool makers, Inc.,



the Eleventh Circuit stated in dicta:

It istrue that areal estate | ease, as well as an install nent
sal es contract, may be the functional equival ent of a secured
financing transaction. [citations omtted] The determ nation
i n bankruptcy, however, of whether a particular agreenent is
in fact a | ease or a security agreement for purposes of 8§ 365
of ten depends on which characterization will best serve the
interests of the estate. Section 365 enabl es the bankruptcy
trustee to affirmor reject |eases and executory contracts,
and is based on the trustee's |ong-standi ng power to abandon
obl i gati ons burdensone to the estate.

APPENDI X—€ont i nued

Id. at 1439. Citing to the Sixth Grcuit, the Eleventh Crcuit
conti nued:
The key, it seens, to deciphering the meaning of [§ 365's
| ease-executory contract provision] is to work backward,
proceedi ng from an exam nation of the purposes rejection is
expected to acconplish. |f those objectives have al ready been
acconplished, or if they can't be acconplished through
rejection, the [agreenent] is not [a |ease or executory
contract] within the neaning of the Bankruptcy Act.
Id. (citing In re Becknell & Crace Coal Co., Inc., 761 F.2d 319,
322 (6th Cir.1985)). Since it appears the Eleventh Circuit is nore
anenable toward the functional approach, the Bankruptcy Court
properly applied said approach to the case at bar. Mbdreover, this
Court agrees with the Bankruptcy Court's conclusion that the
Honesite Purchase Agreenent did not constitute a security device
under Florida |aw where the Sipes neither had possession nor
incurred the benefits and burdens of ownership at any time since
their execution of said Agreenent in July, 1972. Rat her, the
Bankruptcy Court properly found that:
It is clear fromthe facts presented to this Court that their
honmesite purchase agreenment was indeed a contract to convey
real property which GDC, as a debtor/seller, was entitled to

rej ect as an executory contract pursuant to Section 365(a) of
t he Bankruptcy Code. Order on Remand, p. 19.



Appel lants, therefore, have not denonstrated that the
Bankruptcy Court erred as matter of law in concluding that Sipes'
Honesite Purchase Agreenent was an executory contract subject to
rejection pursuant to section 365 of the Bankruptcy Code.
Li kew se, Appell ants have not shown t hat the Bankruptcy Court erred
inits Oder Ganting Atlantic Gulf's Mtion to Enforce Executory
Contract, Discharge and Injunction Provisions of Plan and
Confirmation Order, and Denying Mdtion for Ex Parte Relief fromthe
Automatic Stay. To the contrary, the Bankruptcy Court's |egal
determnations are well reasoned and supported by I|aw
Accordingly, this Court affirnms and ratifies the Bankruptcy Court's
(1) Oder Ganting Atlantic GQulf's Mtion to Enforce Executory
Contract, Discharge and Injunction Provisions of Plan and
Confirmation Order, and Denying Mdtion for Ex Parte Relief fromthe
Automatic Stay, dated Novenber 5, 1993, and its (2) Oder on
Evidentiary Hearing Pursuant to Remand, dated Septenber 16, 1994.

In summary and for the reasons set forth herein, it i s ORDERED
AND ADJUDCED t hat :

%

1. Appellee GDC s Motion to Strike Appendi x A, Appendi x B and
Appendi x Cto Appendi x to Appellants' Reply Brief be, and the sane,
is hereby GRANTED |IN PART. Only Appendix C to Appendix to
Appel lants' Reply Brief shall be stricken from the appellate
record, and Appendix A and B shall be considered part of the
appel | ate record.

2. Appellee GDC s Mition to Suppl enent Appellate Record be,
and the sane, is hereby GRANTED.



3. Appellants Sipes' Mtion to Suppl enment Appell ate Record be
and the sane, is hereby DEN ED

4. The Bankruptcy Court's Oder Ganting Atlantic Qulf's
Motion to Enforce Executory Contract, Discharge and Injunction
Provi sions of Plan and Confirmation Order, and Denying Mtion for
Ex Parte Relief fromthe Automati c Stay, dated Novenber 5, 1993, is
hereby AFFIRMED in its entirety.

DONE AND CRDERED i n Chanbers at Mam , Florida, this 27 day of

January, 1995.



