PUBLI SH
IN THE UNI TED STATES COURT OF APPEALS

FOR THE ELEVENTH CI RCUI T

No. 95-4378

D. C. Docket No. 95-00484-Cl V- \\DF

FRANK VELASCO,
Petitioner- Appel | ant,

ver sus

DANI EL HORGAN, United States Marshal,
Southern District of Florida,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Florida

(June 10, 1996)
Bef ore HATCHETT and BLACK, Gircuit Judges, and CLARK, Seni or
Circuit Judge.

HATCHETT, Circuit Judge:

Appel I ant, Frank Vel asco, appeals the district court's
deci sion denying his petition for wit of habeas corpus. Because
Vel asco has been renoved to New York follow ng the Southern

District of Florida's denial of habeas corpus, this district



| acks jurisdiction to provide Velasco relief. Thus, this appeal
IS noot .
BACKGROUND

On February 2, 1995, United States marshals arrested Vel asco
in Florida on an indictnment and conpl aint issued in the Southern
District of New York. Velasco nmade his initial appearance before
a magi strate judge in the Southern District of Florida under
Federal Rule of Crim nal Procedure 40, and the governnment nmade an
application for detention. On February 6, 1995, the nmagistrate
judge held a detention hearing, denied the governnent's request
for an order of detention, and ordered that the Marshal release
Vel asco on bond. The magi strate judge, pursuant to Local Rules
of the United States District Court for the Southern District of
Fl orida, Magistrate Judge Rule 4(a)(2), stayed Vel asco's rel ease
order pending the governnment's decision whether to appeal. The
magi strate judge set Vel asco's renoval hearing for February |3,
| 995.

Bot h the government and Vel asco sought review of the
magi strate's rel ease order but in different forunms. On February
7, 1995, the governnent, pursuant to I8 U S . C. 8§ 3l45(a),
appeal ed the magistrate's release order in the district court,
Southern District of New York. District Judge Tate (S.D.N.Y.)
hel d a tel ephonic hearing between the governnent and Vel asco's
counsel and issued a stay of the Southern District of Florida
magi strate's rel ease order. Subsequently, on February 9, |995,

in the Court of Appeals for the Second Crcuit, Velasco noved to



di ssol ve Judge Tate's stay order and for a wit of mandanus
directing the Southern District of New York to hold an i mmedi ate
heari ng on the governnment's appeal of the nmagistrate's rel ease
order. In an order dated February |14, 1995, the Second Circuit
deni ed Vel asco's nmotions in all respects. The Second GCrcuit's
deci sion all owed Judge Tate's stay of the release order to remain
in effect.

On February 10, 1995, the district court in the Southern
District of Florida held a hearing on Vel asco's energency notion
to dissolve the automatic stay that the nmagi strate judge had
i nposed. The governnent argued that as a result of the stay
order Judge Tate had inposed, the Southern District of Florida
| acked jurisdiction to consider the issue. On February 28, 1995,
the Southern District of Florida issued an order affirmng the
magi strate's order and dissolving the automatic stay. That
order, however, did not address the stay Judge Tate had i nposed.
Vel asco posted the required bail, but the Marshal woul d not
rel ease hi mbecause of the stay that Judge Tate issued on
February 7, 1995. Consequently, Velasco filed a Petition for
Habeas Corpus alleging that because a valid order set the
conditions of bail, and because Vel asco posted the required bail,
t he Marshal violated Velasco' s constitutional rights in refusing
to rel ease him

On March 20, 1995, the Southern District of Florida issued
an order denying Velasco's petition for wit of habeas corpus.

The district court stated that it did not have jurisdiction to



resol ve the dispute between the district courts of the Southern
District of Florida and the Southern District of New York. That
sanme day, the magi strate judge issued a warrant to renove Vel asco
in custody to New York. Velasco filed an i medi ate appeal of the
order denying habeas corpus relief and filed an emergency notion
to this court to stay his custodial transportation to New York
pendi ng resol ution of the pendant appeal. On that evening, a
panel of this court denied the enmergency notion to stay custodi al
transportation pending the appeal. Thereafter, the marshals
transported Vel asco to New YorKk.
CONTENTI ONS

Vel asco contends that his renoval to New York did not defeat
the Southern District of Florida court's jurisdiction and did not
nmoot this appeal. He contends that the Southern District of
Florida, as the arresting district, had jurisdiction and was
obliged to exercise it to grant hi m habeas corpus relief.

Vel asco al so contends that the Southern District of Florida
had full authority to set and review the terns of his pretrial
rel ease while he remained in custody in that district. Velasco
argues that because the district court for the Southern District
of Florida affirnmed the magistrate's order and the governnment
failed to appeal the affirmance, he should have been rel eased on
bai | .

The governnent contends that the renoval of Velasco to New
York nmoots the one issue that he raised in the habeas corpus

action. The governnent, however, contends that even if this



court finds that jurisdiction existed in the district court, this
court |acks jurisdiction because Vel asco's issue no | onger
presents a live "case or controversy" under Article IIl of the
Constitution. Velasco's claim the governnent argues, is not
likely to recur because Vel asco has been transferred fromthe
Southern District of Florida to New York.

The governnent further contends that the district court
properly decided to refrain fromdeciding the dispute between the
Southern District of Florida and the Southern District of New
York concerning the appropriateness of Vel asco's pretri al
detenti on because the Southern District of New York, where the
charges agai nst Vel asco remai ned pendi ng, possessed ori gi nal
jurisdiction over the magistrate's rel ease order

| SSUES

The follow ng issues are presented: (1) whether the Southern
District of Florida had jurisdiction over the habeas corpus
proceeding; and if so, (2) whether the district court should have
granted Vel asco a wit of habeas corpus to enforce his pretrial
rel ease orders.

DI SCUSSI ON

Vel asco's renoval to New York effectively divested this
court of jurisdiction because this court cannot provide himany
relief. W point out that at |east one other circuit has been
faced with this issue. The Second CGrcuit held that an arresting
district, where a defendant remains incarcerated, should exercise

jurisdiction over that defendant's habeas corpus petition



chal l enging a magi strate's renoval warrant. United States v.

Plain, 748 F.2d 620 (IIth Cr. 1984); see also Roba v. United

States, 604 F.2d 215 (2d Gr. 1979) (holding that the district
court in the arresting district had jurisdiction to adjudicate
the merits of the petition).’
CONCLUSI ON
For the foregoing reasons, this appeal is disnm ssed as noot.

DI SM SSED

" This appeal resulted in part froma Local Rule of the
United States District Court for the Southern District of
Fl orida, Magistrate Judge Rule 4(a)(2), which reads as foll ows:

Governnment Appeal of Bond. At the conclusion of a bond
hearing pursuant to 18 U . S.C. 8§ 3142 in which a Magi strate
Judge has set a bond which will result in release of a
defendant if the conditions of the bond are net, an
announcenent in open Court by the prosecutor that the
government intends to appeal the bond to a District Judge
shall result in an i medi ate stay of the bond set by the
Magi strate Judge. Such stay shall continue until 5:00 p. m
that day, or in the event bond is set in open court after
5:00 p.m, until 9:30 a.m the norning of the follow ng

busi ness day, unless the prosecutor shall file a witten
noti ce of appeal with the Cerk, upon which the stay shal
beconme permanent unless and until it is |lifted by a District
Judge. The notice of appeal may be summary in form and need
not be typed, but it shall be followed on or before the

cl ose of the business day next follow ng the day the bond
was set by the filing of a detailed factual statenent, in
proper form setting forth the grounds of the appeal.

Under Magi strate Judge Rule 4(a)(2), the governnment can sinply
file an informal notice of appeal and nullify a magistrate's

rel ease order, thus, creating an automatic stay. The Southern
District of Florida should revisit Mgistrate Judge Rule 4(a)(2)
or, at the least, study the situation this case presents.
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