United States Court of Appeals,
El eventh Circuit.
No. 95-4377
Annette BANAI, Janos Banai, Petitioners,
V.

The SECRETARY, UNI TED STATES DEPARTMENT OF HOUSI NG AND URBAN
DEVELOPMENT, on Behalf of Steve Ellis TIMES, Betty Brinson and
United States of America, Respondents.

Jan. 7, 1997.
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Before TJOFLAT, Circuit Judge, and RONEY and PHILLIPS, Senior
Circuit Judges.

TIJOFLAT, Circuit Judge:

Thi s case cones before us on appeal froma Final Decision and
Order of the Secretary of the Departnent of Housing and Urban
Devel opnent ("HUD'), which affirnmed the Initial Decision and O der
of an adm nistrative |aw judge ("ALJ"). After a hearing, the ALJ
determ ned that the appellants, Janos and Annette Banai, violated
section 804 of the Fair Housing Act (the "FHA"), 42 US.C 8§
3604(a) and (c), by refusing to rent their house on account of the

prospective | essees' race.' The Secretary thereafter issued anin

"Honorable J. Dickson Phillips, Jr., Senior US. Circuit
Judge for the Fourth Grcuit, sitting by designation.

'Section 804 of the FHA provides, in relevant part, that
it shall be unlawful —

(a) To refuse to sell or rent ... a dwelling to any
person because of race, [or]

(c) To nmake ... any statenent ... with respect to the
sale or rental of a dwelling that indicates any
preference, limtation, or discrimnation based on race



personam order directing, inter alia, that the Banais pay $70, 000
in conpensatory damages to Steve Tines and Betty Brinson, the
victins of the Banais' discrimnation. The Banais concede that
they violated the FHA, but argue that the award of $70,000 is
excessi ve. Because we find that the award is supported by
substanti al evidence on the record, we affirm

l.

I n August 1992, Tinmes and Brinson, an unmarried bl ack coupl e,
lost their house in Princeton, Florida, to damage caused by
Hurricane Andrew. They began searching al nost imediately for a
residence to rent, but the hurricane had created a critical
shortage of residential property. Times and Brinson |ived at
Brinson's place of business for a short tine, stayed with friends
for a few days, and then noved into a hotel when they began
receiving noney fromtheir insurance conpany for |iving expenses.
Wiile staying at the hotel, Brinson fell in the shower and was
seriously injured; she was hospitalized as a result. Brinson's
injuries inpaired her nobility and required substantial physical
t her apy.

Shortly after Times and Brinson began | ooking for a hone to
rent, Annette and Janos Banai, a white couple residing in
Li ndhurst, New York, decided to place the house they owned in
Hol | ywood, Florida, on the rental market. The Banais had | earned

that Hurricane Andrew had |eft many M am -area residents w thout

.. or an intention to make any such preference,
[imtation or discrimnation.

42 U.S.C. § 3604 (1994).



homes and hoped that they could help victinms of the hurricane by
renting their house. They contacted Manhattan G oup Real Estate,
Inc. ("Manhattan"), and arranged for that conpany to list their
house for rent. Sylvia Arias, then an enployee of Manhattan,
pl aced an advertisenent for the house in a | ocal newspaper.

Wil e Brinson was still hospitalized, Tines responded to this
advertisenent, and Arias showed himthe Banais' house. The house
suited Tinmes and Brinson given Brinson's injuries: its one-story
floor plan would allow Brinson to nove around easily, and its
proximty to her physical therapist was convenient. Tinmes told
Arias that he and Brinson wanted to rent the house. Arias believed
that Times and Brinson were fully qualified to rent the house.
Thus, she told Tines that she foresaw no problens with the rental,
but needed to confirmit with the Banais. The prospect of an end
to their housing problens was a great relief to Tinmes and Brinson.

Unfortunately for Tines and Brinson, Arias' confirmation call
to Annette Banai was not the nere formality she had expected
Banai asked Arias about Tines and Brinson's race; when told that
t hey were bl ack, Banai responded that she could not rent to bl acks
because the neighbors would disapprove. Upon learning of this
conversation, Arias' supervisor at Manhattan call ed Banai and told
her that Arias should not have responded to Banai's question about
Times and Brinson's race, that a refusal to rent based on race was
unlawful, and that if Banai did not change her mnd, Mnhattan
would termnate the |listing agreenent. Banai responded that she
bel i eved that she could rent to whonever she pl eased and woul d not

change her m nd. Manhattan term nated the agreenent, and Arias



told Tinmes the bad news and recommended that he obtain a | awer.
Times continued to search for a house or an apartnent to rent
whi | e Brinson remai ned hospitalized, but none suited them Because
the hotel did not accommpdate Brinson's special needs resulting
fromher injuries, Times and Brinson were forced to nove in with
Ti mes' nother and sister. This arrangenment was al so unsati sfactory
because the apartnment was too small for the four of them and
because it was |l ocated far fromBrinson's physical therapist. This
envi ronment pl aced stress on Tinmes and Brinson's relationship and
created tension between the couple and Tines' famly. Sone tine
|ater, Tinmes and Brinson received enough noney fromthe insurance
conpany to purchase a nobile home. This arrangenent was al so far
fromideal as strong wi nds woul d shake the honme during storns, and
rats lived beneath it. Eventually, for reasons not related to the
Banai s' discrimnation, Tinmes and Brinson ended their rel ati onship.
Times filed an adm ni strative conpl ai nt agai nst the Banai s on
behal f of hinself and Brinson alleging housing discrimnation in

violation of the FHA.? After investigating the conplaint and

*The FHA identifies people who believe that they have
suffered from housing discrimnation as "aggri eved persons,"” 42
U S.C 8 3602(i), and provides several avenues of redress for
them See 42 U S.C. 88 3610, 3612, 3613, 3614. An aggrieved
person may file an adm nistrative conplaint with the Secretary of
HUD, as Tinmes did here. See 42 U S.C. 8§ 3610(a)(1)(A)(i). In
that case, the aggrieved person beconmes the "conpl ainant,” and
the all eged discrimnator beconmes the "respondent."” See 42
US. C 8 3602(j), (n). The Secretary can also file a conplaint
on his own initiative. 42 U S.C. 8§ 3610(a)(1)(A)(i).

When a conplaint is filed, the Secretary nust engage in
"conciliation” in an effort to resolve the dispute. 42
US C 8§ 3610(b)(1). At the same tinme, the Secretary nust
investigate the conplaint to determ ne whether "reasonabl e
cause" exists to believe a violation of the FHA has
occurred. 42 U.S.C 8 3610(g)(1). |If reasonable cause is



not found, the Secretary nust dism ss the conplaint. 42

U S C 8 3610(g)(3). If reasonable cause is found, the
Secretary nust issue a charge setting forth the basis of the
all eged violation. 42 U S. C. 8§ 3610(g)(2). At that point,

t he aggrieved person, the Secretary, or the respondent may
el ect to have the case heard in district court, in which
case the Attorney General will file suit in district court
on behal f of the aggrieved person. 42 U S.C. 8§ 3612(a).

If no election is nmade, the Secretary must prosecute
his charge in a HUD adm ni strative hearing. 42 U S.C. 8§
3612(b). At this hearing, an ALJ receives evidence in
accordance with the Federal Rules of Evidence, 42 US. C 8§
3612(c), and thereafter makes findings of fact and
conclusions of law. 42 U S.C. 8§ 3612(g)(3). |If the ALJ
concl udes that a violation has occurred, he may order the
respondent to pay the claimant his or her actual danmages,
may assess a civil penalty, and may provi de such ot her
equitable relief as may be appropriate. 42 U S.C. 8§
3612(g)(3). The ALJ's decision is reviewable by the
Secretary within 30 days, after which the decision becones
final and is appeal able directly to the court of appeals for
the circuit in which the FHA violation occurred. 42 U. S.C
8§ 3612(i).

This adm nistrative renmedy is not exclusive, however.
An aggrieved person under the FHA need not file an
adm ni strative conplaint wwth the Secretary. The FHA al so
aut hori zes an aggrieved person to file a civil action in
district court. 42 U S.C. 8 3613(a)(1)(A). Even if an
adm ni strative conplaint has been filed, an aggrieved person
may file suit in district court until an ALJ has begun
hearings on the matter. See 42 U S.C. 8§ 3613(a)(3). The
district court, on a finding that a violation has occurred,
may enter a judgnent awarding the plaintiff actual and
punitive damages, and may order such equitable relief as may
be appropriate. 42 U S.C. § 3613(c).

The FHA confers jurisdiction on the district court in
two other situations. The first is when a party files an
election to "opt out" of the admnistrative forum forcing
the Attorney General to file suit in district court to
"prosecute" the alleged violation. 42 U S. C. 88 3612(a) &
3612(0)(3). In that case, the aggrieved party may intervene
inthe suit. 42 U S.C. 8 3612(0)(2). Upon finding a
violation, the court can award actual and punitive damages,
whi ch accrue to the benefit of the aggrieved party unless
that party has failed to intervene in the civil action or
has failed to conply with the district court's discovery
requests. 42 U . S.C. 88 3612(o0), 3613.

In addition, the Secretary may bypass the



finding probable cause to believe a violation had occurred, the
Secretary of HUD issued a charge on behalf of Tinmes and Brinson
agai nst the Banais. Because none of the parties filed a demand to
have the case heard in district court, the matter was referred to
an ALJ. See 42 U.S.C. § 3612(b).
The ALJ held an adm ni strative hearing during which several
W tnesses gave testinony and other evidence was submtted. In
addition to the facts set forth above, the ALJ found that Ti nes and
Bri nson were "devastated" and "angry" when they |earned that the
Banai s had refused to rent to thembecause they were black. It was
the first overt discrimnation that either had personally
experienced. Brinson could not believe that "in th[is] day and age
because of my color | cannot rent this house. Not because | am
not qualified. Because | amblack.” The ALJ found that the pain
caused by this discrimnation continued at |east through the tine
of the adm nistrative hearing. Tines continued to worry that the
experience would be repeated when he | ooked for housing in the
future

Fol |l owi ng the conclusion of this hearing, the ALJ issued an

adm nistrative forumand bring suit in district court when
the case involves a "pattern or practice" of discrimnation
or affects a group of people and is of "general public

i nportance,” 42 U S.C. 8§ 3614(a), or when the case arises
out of an agreenent entered into as a result of the
conciliation efforts described above. 42 U S. C. § 3614(b).
On a finding of a violation of the FHA in that case, the
district court may order appropriate equitable relief and
may assess civil penalties. 42 U S.C. § 3614(d).

In each of these cases, the district court can award
reasonabl e attorneys' fees and costs to a prevailing party
other than the United States. 42 U S.C 88 3612(p),
3613(c)(2), 3614(d)(2).



Initial Decision and Order in which he concluded that the Banais
had violated 42 U S.C. 8 3604(a) and (c). On the basis of this
conclusion, the Secretary ordered the Banais to pay $35,000 to
Times and $35,000 to Brinson as conpensatory damages for their
injuries.® The Banais concede that they violated the FHA; they
argue only that the damages awarded here were excessive.
.
A
We have jurisdiction to hear this appeal pursuant 42 U S. C
§ 3612(i). We will reverse an ALJ's factual determ nations, and
thus the agency's final decision, only if they are unsupported by
substanti al evidence on the record. Secretary, U S. Dep't Hous. &
Urban Dev. ex rel. Herron v. Blackwell, 908 F.2d 864, 870 (11th
Gir.1990).
B
Victine of discrimnation in violation of the FHA are
entitled to "actual danmges."?’ Al though the statute provides

little guidance beyond this statenent, anger, enbarrassnent, and

%Secti on 3612(g)(3) provides that upon finding a violation
of the FHA, the ALJ "shall pronptly issue an order for such
relief as may be appropriate, which may include actual danmages
suffered by the aggrieved person and injunctive or other
equitable relief.”" 42 U S C 8§ 3612(g)(3) (1994). In addition
to ordering the Banais to conpensate Tines and Brinson in noney
damages, the ALJ ordered Manhattan and Arias to pay civil
penalties. They have not appeal ed this decision.

‘“These "actual damages" are conpensation for the victims
injuries, not punishment for the perpetrator's wongdoing. The
act provides separate punitive renedies. |If the case is tried in
district court, punitive danages are available. 1f, as here, the
case is tried in an adm nistrative hearing, punitive damages are
unavail abl e, but the ALJ is authorized to assess a civil penalty.
See supra note 2.



enotional distress are clearly conpensable injuries under this
standard. See Blackwell, 908 F.2d at 872-73. The ALJ found that
Ti mes and Brinson had suffered such injuries. The question before
us, therefore, is whether the record supports those findings.

[l

This is not a case of first inpression in this circuit. 1In
Bl ackwel I, we reviewed an ALJ's decision finding discrimnation in
vi ol ati on of the FHA and awar di ng damages for injuries sustained as
a result of the discrimnation. That case involved a claimthat
t he defendant, Blackwell, refused to sell his house because of the
prospective buyers' race. Acting through an agent, Bl ackwell
signed a contract of sale with Terryl and Janella Herron, a bl ack
couple. Wen Blackwell learned that the Herrons were black, he
found pretextual grounds to refuse to conplete the sale. The house
was | ater leased to Brett and Audrey Cooper, a white couple. The
Coopers al so pursued charges against Bl ackwell. They cont ended
that the publicity generated by the Herons' claim of racial
di scrim nation caused them consi derabl e distress and anxiety.

In that case, we held that the ALJ's award of $40,000 to the
Herrons was "rational and fully supported by the record.” 1d. at
872. These danmages served to conpensate the Herrons for their
"enmbarrassnment, humliation, and enotional distress."” | d.
(internal quotations marks omtted). In addition, we affirnmed the
ALJ's award of $20,000 to the Coopers for their "enbarrassnent,
hum |iation, and enotional distress” and for the "strain on "famly
unity' " that resulted frompublicity surroundi ng the epi sode. Id.

at 873. W found that these injuries were conpensabl e under the



Act and that the damages award was rationally supported by the
record. Id.

In this case, the ALJ's award of danmages is for injuries which
closely parallel those in Blackwell. The ALJ found that Tinmes and
Brinson had suffered enbarrassment and humliation, the sane
injuries suffered by the Herrons and Coopers in Blackwell. In
addition, a portion of the danages was conpensation for the damage
done to Tines and Brinson's relationship. Thi s damage closely
parallels the injury to the Coopers' famly unity in Blackwell.

The Banai s contend, however, that the damages i n Bl ackwel | are
justified only because of the particular facts of that case. They
point out that the Herrons' injuries manifested thenselves in
physi cal synptons and that the Coopers feared for their children's
safety as a result of the public controversy surrounding their
case. Wiile those factors were considered by the ALJ and this
court in affirmng the danages in that case, the absence of those
facts in this case does not dictate a reversal of the ALJ's award.

We note first that in Blackwell we affirmed the award of
danmages; nothing in that case suggested a level at which the
damages awarded woul d have been excessive. The appellant cannot
cite Blackwell as an indication of a ceiling above which a damages
award woul d be considered excessive. |In addition, our affirmance
in Blackwell was not conditioned on the presence of physical
synptons or on the publicity surrounding the case. W listed these
as factors that the ALJ considered in determning the size of the
damages award. They suggest the seriousness of the injuries in

that case; different facts suggest the seriousness of the injuries



in this case.

The ALJ based his award on his finding that Tines and Brinson
suffered "enotional distress for hum |iation, enbarrassnent, anger,
i nconveni ence, and | ost housing opportunity,” as well as danmage to
their relationship. The record supports the ALJ's decision even in
the absence of physical synptons or publicity. First, the
hurri cane had "devastated [ Ti nes and Bri nson's] hone, ... disrupted
their lives, [and] render[ed] them unconfortable and insecure.”
G ven these facts, and the | ack of adequate housing alternatives,
the Banais' refusal to rent their house to Tines and Brinson was
particularly painful. In addition, the Banais' house offered
exactly the anenities that Brinson's injuries required: it was a
one story structure | ocated close to her physical therapist. Wen
the Banais turned Tines and Brinson away, they were left with the
alternatives of staying in a hotel that could not neet their needs
or noving inwith Times' famly. Neither arrangenent was adequate
and their injuries were exacerbated as a result.

Fi nal 'y, al though Times and Brinson's ultimte decisionto end
their relationship was not a direct result of the Banais'
di scrimnation, the ALJ found that the discrimnation had injured
the relationship and accordingly based a portion of the award on
that injury. In short, while Tinmes and Brinson did not suffer
physi cal mani festations of their injuries and were not subjected to
public scrutiny as a result of the Banais' discrimnation, other
equally valid factors support the ALJ's determ nation.

I V.

For the foregoing reasons, we find that the danmages award in



this case is supported by substantial evidence on the record.

AFFI RVED.



