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D strict Judge.

Before TJOFLAT and COX, Circuit Judges, and HANCOCK, Seni or
D strict Judge.

PER CURI AM

Juan Ranon Qui nones appeals from a judgnment of conviction
entered on his guilty plea to one count of possession with intent
to distribute cocaine, inviolation of 21 U . S.C. §8 841(a)(1) (Count
One), and one count of using or carrying a firearmduring and in
relation to a drug trafficking offense, in violation of 18 U S.C.
8§ 924(c) (Count Two). Quinones contends that his plea to Count
Two, the firearmcharge, was not made knowi ngly and intelligently
because the district court failed to inform himof the nature of

that charge as required by Fed. R CrimP. 11(c).* Therefore, he

"Honor abl e Janes H. Hancock, Senior U S. District Judge for
the Mddle District of Al abama, sitting by designation.

'Qui nones al so contends that there was an insufficient
factual predicate for his conviction on Count Two, charging him
with using or carrying a firearmduring and in relation to a drug
of fense. CQur review of the transcript of the plea hearing
reveals that there was a sufficient factual predicate to convict
Qui nones of carrying a firearmduring and in relation to a drug
of f ense.

Qui nones further contends that his plea to Count Two



contends, his conviction on Count Two nust be vacated. 2 We
conclude that the district court commtted plain error in failing
to inform Quinones of the nature of the charge to which he was
pl eading guilty.

l.

Oficers fromthe Pal mBeach County Sheriff's O fice observed
Qui nones neeting another individual, whom they had under
surveillance, at an Anbco gas station. After the i ndividual
entered Qui nones's vehicle, the officers saw Qui nones pour cocai ne
rocks out of a vial and show them to the other individual. The
officers arrested both nmen for possession of and trafficking in
cocaine. The officers searched Quinones, finding on his person a
smal |l quantity of crack cocaine and a | oaded North Anmerican Armns
.22 caliber revolver and amunition. A search of the vehicle
reveal ed crack and powder cocai ne.

Qui nones entered into awitten plea agreenment with the United
States. He agreed to plead guilty to both Count One and Count Two.
The United States agreed to recommend a three-level reduction in
Qui nones' s sentenci ng of fense | evel based on Qui nones's accept ance
of responsibility.

At Quinones's plea hearing, the district court asked Qui nones
whet her he had received a copy of the indictnent and reviewed it

with his attorney. Qui nones responded that he had. The court

was involuntary and thus obtained in violation of the Fifth
Amendnent. In light of our disposition of this appeal, we
need not address this contention.

Qui nones does not request that we vacate his conviction on
Count One.



i nformed Qui nones of the m ni numand maxi mumsent ences possi bl e and
of the applicability of the federal sentencing guidelines.

The governnent then nmade its proffer of what the evidence
would be if the case went to trial. Qui nones objected to the
government's characterization of the transaction as a sal e, arguing
that he was going to give the other individual the cocaine.
O herwi se, Quinones agreed with the substance of the governnent's
account of the transaction. After ensuring that Quinones
understood that a conviction of possession wth intent to
di stribute cocaine did not require that noney change hands, the
district court accepted Quinones's plea. Quinones said, "I plead
guilty | guess.” (R 2 at 12.) Thr oughout the hearing, the
district court never nentioned the el enents of the § 924(c) charge
of wusing or carrying a firearm in connection with a drug
trafficking crine.

.

On this direct appeal, Quinones contends that the district
court failed to conply with Fed. R CGimP. 11(c)(1) when it accepted
his guilty plea. Rule 11(c) provides:

(c) Advice to Defendant. Before accepting a plea of guilty or

nolo contendre, the <court nust address the defendant

personally in open court and inform the defendant of, and

determ ne that the defendant understands, the foll ow ng:

(1) the nature of the charge to which the plea is
offered ...

The governnment argues that any deviation from Rule 11(c) at
Qui nones' s plea hearing was harm ess error under Rule 11(h). See
Fed. R CrimP. 11(h) ("Any variance fromthe procedures required by

this rule which does not affect substantial rights shall be



di sregarded.").

On a direct appeal, our analysis of whether the district
court's failure to conply with Rule 11 was harmess error is
conducted solely on the basis of the record of the Rule 11
proceedi ngs. United States v. Hourihan, 936 F.2d 508, 511 (11th
Cir.1991); Fed. R CrimP. 11(h) advisory conmttee's note. Qur
review of the record of Quinones's plea hearing reveals that the
district court failed to inform Quinones of the nature of the
charge in Count Two. The record, noreover, gives no indication
t hat Qui nones knew or understood the el enents conprising a charge
of using or carrying a firearmduring and in relation to a drug
trafficking crime. Thus, the district court failed to conply with
Rule 11(c)(1).

The issue, then, is whether the district court's failure to
inform Quinones of the nature of the charge entitles him to
withdraw his plea to Count Two. Quinones did not nove in the
district court towithdrawhis guilty plea; he raises the district
court's failure to conply with Rule 11(c) for the first tinme on
this appeal. Usual |y, when an objection is not nade in the
district court, our reviewis confined to review for plain error.
See Fed. RCrimP. 52(b) ("Plain errors or defects affecting
substantial rights may be noticed al t hough t hey were not brought to
the attention of the court.”). Plain error is error that is clear
or obvious and affects substantial rights. United States v. d ano,
507 U.S. 725, 732-36, 113 S.C&. 1770, 1777-78, 123 L.Ed.2d 508
(1993). Plain error analysis differs fromharnm ess error anal ysis

in that the defendant bears the burden of persuasion with respect



to prejudice. 1d. at 734-36, 113 S.C. at 1778.

W have not addressed whet her a defendant who fails to assert
a Rule 11 violation in the district court nust show plain error on
a direct appeal.® W see no reason why the plain error rule should
not apply in the Rule 11 context, though we recognize that many
non-techni cal deviations fromRule 11 will constitute plain error.
We hol d that a defendant who has not presented his objection to the
district court—for exanple, through a notion to wthdraw the
pl ea—Aust show plain error on direct appeal.

In this case, the district court's failure to conply with
Rul e 11 was plain error because the court failed to address a core
concern of Rule 11. W have identified three core objectives of
Rule 11: (1) ensuring that the guilty plea is free of coercion;
(2) ensuring that the defendant understands the nature of the
charges against him and (3) ensuring that the defendant is aware
of the direct consequences of the guilty plea. United States v.
Zi ckert, 955 F.2d 665, 668 (11th Cir.1992). Failure to satisfy any

of the core objectives violates the defendant's substantial rights.

*The Ninth and Seventh Circuits have applied plain error
revi ew when a defendant fails to object to violations of Rule 11
in the district court. United States v. Chan, 82 F.3d 921, 923
(9th Gr.1996); United States v. Cross, 57 F.3d 588, 590 (7th
Cr.), cert. denied, --- US ----, 116 S.C. 406, 123 L.Ed.2d
324 (1995). According to the D.C.Grcuit, however, the absence
of a cont enporaneous objection does not trigger plain error
anal ysis; any deviation fromRule 11 is reversible unless the
governnent denonstrates that it was harmless error. United
States v. Lyons, 53 F.3d 1321, 1322 n. 1 (D.C. Cir.1995). The
First Crcuit has not resolved the appropriate standard when
there was no objection in the district court. United States v.
Martinez-Martinez, 69 F.3d 1215, 1219 (1st Cir.1995), cert.
denied, --- U S ----, 116 S.Ct. 1343, 134 L.Ed.2d 492 (1996).



Id.* In this case, the district court failed to satisfy the core
obj ecti ve that Qui nones understand the nature of the charge agai nst
him Quinones's substantial rights were violated, therefore, and
the district court's error was plain error
[l

W remand with instructions that the district court permt
Qui nones to withdraw his guilty plea on Count Two. Shoul d Qui nones
el ect to withdraw his plea on Count Two, the district court should
vacat e the sentence i nposed on Count One and resentence Qui nones on
that count either imediately or upon the disposition of the Count
Two charge.”®

REMANDED W TH | NSTRUCTI ONS.

“I'n Hourihan, we suggested that Rule 11(h) harnl ess error
anal ysis may not be applicable when a district court conpletely
fails to address a core concern of Rule 11. 936 F.2d 508, 511 n.
4. However, because we found that the error in that case was not
harm ess, we did not resol ve whether Rule 11(h) may excuse a
failure to satisfy Rule 11's core concerns. In holding that a
defendant's substantial rights are viol ated whenever Rule 11's
core concerns are not net, Zickert resolves the issue.

°This court follows a holistic approach to sentencing
following a review on direct appeal of convictions and sentences
under a multicount indictnent. See United States v. Alvarez-
Moreno, 874 F.2d 1402, 1414 (11th G r.1989), cert. denied, 494
U S. 1032, 110 S.Ct. 1484, 108 L.Ed.2d 620 (1990); United States
v. Anderson, 872 F.2d 1508, 1520-21 (11th Gr.), cert. denied,
493 U. S. 1004, 110 S.Ct. 566, 107 L.Ed.2d 560 (1989); United
States v. Lail, 814 F.2d 1529, 1530 (11th Cr.1987). See also
United States v. Cochran, 883 F.2d 1012, 1015 n. 6 (11th
Cir.1989). W therefore conclude that vacation of the sentence
on Count Two will require vacation of the sentence on Count One
because the sentences on both counts were part of a single
sent enci ng package.



