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BARKETT, Circuit Judge:

| mmacul a Antenor and 610 ot her seasonal agricul tural workers
("farmwrkers” or "pickers") appeal from a summary judgnment in
favor of D & S Farnms and lori Farns, Inc. ("growers") on their
clainms under the Mgrant and Seasonal Agricultural Worker
Protection Act and the Fair Labor Standards Act. * The district
court granted the judgnent after concluding that the farmwrkers
presented insufficient evidence that they were "enployed" by the
growers under these statutes. Upon de novo review of the record,
we find substantial evidence that the growers, along wth a | abor
contractor, were "joint enpl oyer s™ of the farmwrkers.
Accordingly, we reverse the summary judgnent and remand for

proceedi ngs consistent with this opinion.

'See M grant and Seasonal Agricultural Wrker Protection
Act, 29 U S.C. 88 1801-72 (1994); Fair Labor Standards Act, 29
U S.C 88 201-19 (1994).



| . FACTUAL BACKGROUND

The facts relevant to the existence of an enploynent
rel ati onship between the growers and pickers can be summari zed as
follows.? In the md-1980s, the growers began produci ng snap beans
for fresh market sale. 1In search of a steady supply of |abor to
pick the beans, the growers turned to Virgil Turke, owner and
oper at or of Ag-Tech Services, Inc. ("Ag-Tech"), alabor contracting
busi ness. The growers and Turke agreed that he would assune
responsibility for hiring, furnishing and paying the pickers, and
t hat he woul d be paid $3.90 per box of beans. The farmworkers were
anong the people hired by Turke to pick the growers' crops between
1986 and 1989.

Based on planting schedul es and market demand, the growers
deci ded when to harvest a particular bean field. After selecting
a field, they told Turke its location and the nunber of workers
needed. Turke then arranged for subcontractors to recruit and hire
pi ckers. After arriving at a field, the pickers were assigned rows
by Turke and his subcontractors. They could not begin picking,
however, wuntil the growers and their onsite foremen gave the
command to start work, because it was essential, for commercia
reasons, that picking not begin until the norning dew had lifted
fromthe beans. The pickers filled the boxes that were brought to
the field by the growers and distributed by Turke and the

subcontractors. As the pickers filled the initial allotnent of

’Because we are reviewing a sunmary judgnent in the growers'
favor, we view the evidence and all reasonabl e inferences
therefromin the |light nost favorable to the farmwrkers. Parks
v. City of Warner Robins, GA, 43 F.3d 609, 612-13 (11lth
Cir.1995).



boxes, they wal ked to the growers' field trucks, where one of the
growers' enpl oyees gave them additi onal boxes.

Two sets of supervisors, also known as "field walkers,"”
oversaw the pickers' work. One set was hired by Turke and the
other set was hired by the growers. Both sets of field wal kers
passed t hrough the rows of beans, checking the work of individual
pi ckers and, when work was found to be deficient, spoke directly to
the picker to ensure that corrective steps were taken; t he
growers' field wal kers also conplained about deficient work to
Tur ke and hi s subcontractors.

The subcontractors' assistants carried full boxes to the
growers' trucks, where they were weighed and closed by the
subcontractors or their assistants. The growers' field wal kers
t hen | oaded the boxes on trucks and drove them to the growers'
packing facility. As the day progressed, nore and nore of the
growers' field wal kers' tinme was absorbed in stacking and | oadi ng
boxes, with a corresponding decrease in the tine devoted to
supervi sion of individual bean pickers.

Work normally concl uded when the pickers conpleted the rows
assigned to Turke by the growers. On sone occasi ons, however, the
growers decided the crew would work |onger or shorter hours,
depending on their harvest needs. If the growers decided, for
exanple, to halt picking to avoid overloading their packing and
storage facilities, their field walkers went to the field and
removed the picking buckets fromthe pickers' hands.

The growers' paynent to Turke was based on t he nunber of boxes

of beans delivered to the packi nghouse. Although the price was to



be $3.90 per box, the actual paynent was |ess. Because Turke was
financially unabl e to purchase worker's conpensation i nsurance for
the farmwrkers, the growers wthheld 11¢ per box from his
conpensation to purchase a worker's conpensation policy, which
named the growers as the insured parties and enployers of the
farmwrkers. The growers al so conputed social security taxes due
on the workers and issued Turke two checks—ene for the taxes and
anot her for the agreed upon price per box |less the social security
taxes and the 11¢ per box for worker's conpensation insurance.
From his payment, Turke paid the subcontractors a set anmount for
each box picked by their workers, which vari ed dependi ng on whet her
t he subcontractor provided transportation to the farmwrkers. The
subcontractors then paid the farmworkers their wages.
1. PROCEDURAL BACKGROUND

The farmworkers filed suit against the growers, Turke and Ag-
Tech under the M grant and Seasonal Agricultural Wrker Protection
Act, 29 U S.C. 88 1801-72 (1994) ("AWPA'), and the Fair Labor
Standards Act, 29 U S.C. 8§ 201-19 (1994) ("FLSA"). °3 Their
conpl aint alleged that the growers, Turke and Ag- Tech viol ated t he
AWPA by failing to keep hourly records, to pay unenploynent
conpensation and social security taxes, and to pay wages pronptly
when due, id. 88 1831(c)(1), (2) & 1832(a), (c). The farmworkers

all eged that the growers also violated the AWPA by using | abor

W& use the abbreviation "AWPA" to refer to the Mgrant and
Seasonal Agricultural Wrker Protection Act. The Act is also
occasionally referred to as the "MSPA" or the "NSAWA." W
enpl oy "AWPA" because it is the acronymutilized by the United
States Suprenme Court in its only opinion interpreting the Act.
Adans Fruit Co., Inc. v. Barrett, 494 U S. 638, 640, 110 S. C
1384, 1386, 108 L.Ed.2d 585 (1990).



contractors to recruit and transport them w thout reasonably
ensuring that the contractors were registered and insured, id. 88
1841(b)(1)(C & 1842. The farmmorkers clained that defendants
violated the FLSA by failing to keep hourly records and pay m ni mum
wage, id. 88 206(a), 211(c). Defaults were entered agai nst Turke
and Ag-Tech for failure to file responsive pleadi ngs.

Fol l owi ng discovery, the parties filed cross nmotions for
sumary judgnent on the growers' liability under the FLSA and the
AWPA.  The farmworkers argued that the growers were |iabl e because
they, along with Turke and Ag-Tech, were "joint enployers"” of the
f ar mwor ker s. The growers contended that they were not |iable
because Turke was the farmworkers' sole enployer. The district
court granted summary judgnent to the growers and denied sunmary
judgment to the farmmorkers, finding that there were no genuine
issues of material fact and that the growers were entitled to
judgnment as a matter of law. See Antenor v. D& S Farns, Inc., 866
F. Supp. 1389 (S.D.Fla.1994).

[11. DI SCUSSI ON

A determ nation of enploynent status under the FLSA and the
AWPA is a question of |aw subject to our de novo review. A mable
v. Long & Scott Farms, Inc., 20 F.3d 434, 440 (11th Cr.), cert.
denied, --- US ----, 115 S . C. 351, 130 L.Ed.2d 306 (1994)
Because we are reviewing a summary judgnent in favor of the
growers, we nust determ ne whether there are genuine issues of
material fact and, if not, whether the growers are entitled to
j udgnment on the question of joint enploynent as a matter of |aw,

stated differently, we nust determ ne whet her the evidence and al



reasonabl e i nferences therefrom viewed in the |ight nost favorable
to the pickers, support a reasonable conclusion that they were
enpl oyed by the growers for purposes of the AWPA and the FLSA. See
Parks v. City of Warner Robins, GA, 43 F.3d 609, 612-13 (11th
Cir.1995). To do this, we initially consider the statutory
definition of "enploy" wunder the FLSA and AWA and their
| egislative history.
A. Statutory Background

The FLSA was enacted in 1938 in order to elimnate "Il abor

conditions detrinmental to the maintenance of the m ni num standard

of living necessary for health, efficiency, and general well-being

of workers...." 29 U.S.C. 8§ 202(a), (b). It requires that
enpl oyers, anong other things, keep payroll records and pay
enpl oyees a m ni num hourly wage and overtine. |d. 88 201-11. The

AWPA, enacted in 1983, was intended "to assure necessary
protections for m grant and seasonal agricultural workers...." |Id.
§ 1801. Anong its provisions, the AWPA requires agricultural
enployers to register with the governnment, maintain enploynent
records for workers, and conply with various conpensati on, housing
and transportation provisions. |1d. 88 1811-44.

The growers' liability under the FLSA and t he AWPA depends on
whet her they "enpl oyed" the farmwrkers furnished by Turke. See
id. 8 203(d), (e)(1); 1id. & 1802(2). Both statutes utilize the
sanme definition of "enploy,” so if the growers enployed the
farmwr kers under one statute, they necessarily enpl oyed t hemunder
t he other. Ai mable, 20 F.3d at 440. In defining "enploynent”

under both statutes, Congress expressly rejected the comon-| aw



definition of enploynment, which is based on limting concepts of
control and supervision. See Walling v. Portland Term nal Co., 330
U S. 148, 150-51, 67 S.C. 639, 640-41, 91 L.Ed. 809 (1947);
Aimable, 20 F.3d at 439.* Rather, an entity "enploys" a person
under the FLSA and the AWA if it "suffers or permts" the
individual to work. 29 U.S.C § 203(9); id. § 1802(5). > An
entity "suffers or permts” an individual to work if, as a matter
of economc reality, the individual is dependent on the entity.
Gol dberg v. Wi taker House Cooperative, Inc., 366 U S. 28, 33, 81
S.Ct. 933, 936-37, 6 L.Ed.2d 100 (1961); Ainable, 20 F.3d at 439.

To assure protection for workers, both statutory schenmes nake
it clear that a worker can be econom cally dependent on, and thus
jointly enployed by, nore than one entity at the sane tinme. See 29
CFR 8§ 791.2; id. 8 500.20(h)(4). Thus, the AWPA and the FLSA
specifically cover "joint enploynment” relationships. The AWPA
regul ati ons define "joint enploynent” as foll ows:

The termjoint enpl oynent neans a condition in which a single

i ndi vidual stands in the relation of an enployee to two or
nore persons at the sanme tine. A determ nation of whether the

‘See al so H. R Rep. No. 97-885, 97th Cong., 2d Sess. (1982)
6-8 reprinted in 1982 U . S.C.C A N 4547, 4552-54 (declaring
intent that ternms "enpl oyee,” "enployer” and "i ndependent
contractor" used in AWPA "not be construed in their limted
conmon | aw sense").

°The "suffer or pernmt to work" standard derives fromstate
chil d-1abor | aws designed to reach businesses that used m ddl enen
toillegally hire and supervise children. Rutherford Food Corp.
v. McConb, 331 U S 722, 728 n. 7, 67 S.C. 1473, 1476 n. 7, 91
L.Ed. 1772 (1947); People ex rel. Price v. Sheffield Farns-
Sl awson- Decker Co., 225 N. Y. 25, 121 N. E. 474, 476 (1918). It
has been called " "the broadest definition [of enployee] that has
ever been included in one act." " United States v. Rosenwasser,
323 U.S. 360, 363 n. 3, 65 S.Ct. 295, 297 n. 3, 89 L.Ed. 301
(1945) (quoting 81 Cong. Rec. 7,657 (1938) (statenent of Sen. Hugo
Bl ack)) .



enpl oynment is to be considered joint enploynent depends upon
all the facts in the particular case. |If the facts establish
that two or nore persons are conpletely disassociated with
respect to the enploynent of a particular enployee, a joint
enpl oynment situation does not exist.

Id. § 500.20(h)(4)(i); see alsoid. § 791.2.°
The AWPA' s adoption of the FLSA definition of enploynent "was

®The regul ations al so provide a nmeans for the Secretary of
Labor to determ ne whether a joint enploynent relationship
exi sts:

Questions will often arise under the Act as to
whet her individuals enpl oyed by a farm | abor contractor
are also jointly enpl oyed by another person engaged in
agriculture (including any person defined in the Act as
an agricultural enployer or an agricultural
association). Such joint enploynent relationships are
common in agriculture and have often been addressed by
t he Federal courts. See ... Hodgson v. Giffin and
Brand, 471 F.2d 235 [ (5th Gr.1973) ], ... Rutherford
Food Corporation v. MConb, 331 U.S. 722, 67 S.C
1473, 91 L.Ed. 1772 [ (1947) ], ... and Usery v.

Pi I gri m Equi prrent Conpany, Inc., 527 F.2d 1308 [ (5th
Cir.1976) ]. In determ ning whether such a joint

enpl oynent rel ation exists the courts have cited the
broad definition of enploy in the [FLSA] which includes
to suffer or permt to work. The factors considered
significant by the courts in these cases and to be used
as gui dance by the Secretary, include, but are not
l[imted to, the foll ow ng:

(A) The nature and degree of control of the
wor ker s;

(B) The degree of supervision, direct or indirect,
of the work;

(C© The power to determne the pay rates or the
met hods of paynent of the workers;

(D) The right, directly or indirectly, to hire,
fire, or nodify the enpl oynent conditions of the
wor ker s;

(E) Preparation of payroll and the paynent of
wages.

29 C.F.R 8 500.20(h)(4)(ii); see alsoid. § 791.2 (1992)
(defining "joint enploynent” under FLSA).



del i berate and done with the clear intent of adopting the "joint
enpl oyer' doctrine as a central foundation of this newstatute; it
is the indivisible hinge between certain inportant duties inposed
for the protection of mgrant and seasonal workers and those |iable
for any breach of these duties.” H R Rep. No. 97-885, 97th Cong.,
2d Sess. (1982) 6, reprinted in 1982 U S.C.C A N 4547, 4552
("House Report"). Previous legislative efforts to protect
farmwrkers had focused on regulating the crew eaders who
recruited, nmanaged and paid the farmworkers. ld. at 4547-48
Those efforts, however, had failed to "reverse the historica
pattern of abuse of m grant and seasonal farmmorkers,” id. at 4549,
primarily because crew | eaders were transient and often insol vent,
id. at 4548. Thus, in designing the AWPA, Congress took "a
conpl etely new approach, ™ id. at 4549, making agricultural entities
directly responsible for farmwrkers who, as a matter of economc
reality, depended upon them even if the workers were hired or
enpl oyed by a m ddl eman or i ndependent contractor, id. at 4553-54.
Al t hough t he AWPA pl aces responsibilities on farml abor contractors
as well as on agricultural enployers, see 29 U S.C. 88 1811-44,
"Congress' plainintent was to protect m grant and seasonal workers
from abuse and exploitation, and to hold "agricultural enployers
fully accountable as joint enployers whenever the facts suggest
that liability is fairly inposed.” Maldonado v. Lucca, 629 F. Supp.
483, 489 (D.N.J.1986).
B. Applicabl e Casel aw
In addition to the legislation, we are guided by a Suprene

Court case and three Eleventh Circuit cases that have addressed t he



statutory definition of enpl oynent based upon econom c dependence.
In Rutherford Food Corp. v. McConb, 331 U.S. 722, 67 S.Ct. 1473, 91
L.Ed. 1772 (1947), the Secretary of Labor sued a sl aughterhouse
operator for FLSA violations arising from its treatnment of
"boners," who deboned neat. Id. at 723-24, 67 S.C. at 1473-74.
The operator asserted that it did not "enploy" the boners because
they were recruited, hired and supervised by a |abor contractor
who, according to a contract with the operator, was to have
"conplete control” over the boners. ld. at 724-25, 67 S.Ct. at
1474. The Suprenme Court held that the "determ nation of the
rel ati onshi p does not depend on such isolated factors but rather
upon the circunstances of the whole activity.” Id. at 730, 67
S.CG. at 1477. In determ ning whether the operator suffered or
permtted the boners to work, the Court enphasized that the boners
were "part of the integrated unit of production,” id. at 729, 67
S.C. at 1476, because the deboning occurred in the mddle of the
process of slaughtering the cattle, preparing the neat for
deboni ng, packing it and shipping it, all of which was perforned by
sl aught er house enpl oyees, id. at 726, 67 S.Ct. at 1475. The Court
al so noted that the slaughterhouse, and not the contractor, owned
the prem ses and deboning equipnment, and that the work, though
skilled, "was nore |ike piecework.” 1d. at 730, 67 S.Ct. at 1477.
"Upon the whole," the Court determned that the slaughterhouse
enpl oyed the deboners for purposes of the FLSA ld. at 730, 67
S.C. at 1477.



A year later the former Fifth Crcuit’ decided Fahs v. Tree-
Gold Co-operative Gowers of Florida, Inc., 166 F.2d 40 (5th
Cir.1948).° A citrus-packi nghouse operator enployed | abor
contractors to furnish workers to assenble, |abel, close and | oad
t he boxes in which the citrus fruit was packed. 1d. at 42-43. The
| abor contractors were responsible for hiring, firing and
supervising their crew nenbers, and establishing their hours and
wages. ld. at 43. The contractors, who were paid based on the
nunber of boxes handled by their workers, paid their own crew
wor ker s. I d. The packi nghouse operator nmaintained worker's
conpensati on i nsurance to cover the workers. Id. at 42. The court
concl uded that the crew workers, as well as the contractors, were
sufficiently dependent on the packi nghouse to be considered its
enpl oyees. 1d. at 43-45. Looking beyond the formalities of who
paid and supervised the workers, the court enphasized that the
contractors and crewnenbers' services "constituted a part of an
i ntegrated economic unit” controlled by the packi nghouse operat or;
that the premises and all significant investnent in tools and
facilities were provided by the packi nghouse; and that although
t he packi nghouse did not directly control the workers, it asserted
control whenever its interests were involved. |1d. at 44-45.

I n Hodgson v. Giffin & Brand of McAllen, Inc., 471 F.2d 235

‘I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th
Cir.1981), we held that all decisions of the former Fifth Grcuit
handed down before October 1, 1981, are binding in this court.

®Al t hough Fahs was a social security case, it is relevant
because it was decided at a tinme when enpl oynent rel ationships
for social security purposes were anal yzed under the sane | egal
test as the FLSA. See Bartels v. Birm ngham 332 U S. 126, 130,
67 S.Ct. 1547, 1549-50, 91 L.Ed. 1947 (1947).



(5th Cr.), cert. denied, 414 U S. 819, 94 S.Ct. 43, 38 L.Ed.2d 51
(1973), the Secretary of Labor sued a grower for FLSA violations
related to its wuse of harvest workers supplied by |abor
contractors. Id. at 235-36. The growers argued that the | abor
contractors were the harvest workers' sole enployers. Id. at 237

The evidence showed that the contractors hired the pickers, drove
themto the fields, directly supervised them and paid themtheir
earnings. Id. at 236-37. The evidence al so showed, however, that
the work occurred on the grower's prem ses and that the grower's
foreman decided daily starting tinmes, nade field assignnents,
oversaw the work, told contractors of problenms with the workers'
performances and what to pay the workers, and assisted the |abor
contractors in paying social security taxes. ld. at 236-37.
Wet her the grower was a joint enployer of harvest workers, the

court expl ai ned, "does not depend on technical or isolated factors”

or on "the form of the relationship,” id. at 237 (quotation
omtted); instead, "it depends ... on the economc reality"” of the
"circunmstances of the whole activity,” id. Gven the "total work

arrangenment,” the court determ ned that the grower, along with the
contractors, jointly enployed the workers and thus was subject to
the FLSA. 1d. at 238. In enacting the AWPA, Congress expressly
recogni zed that Giffin & Brand "sunmari zes t he proper approach and
the appropriate criteria to be used in making [joint enployer]
determ nations." See House Report at 4553.

We nost recently considered agricultural joint enploynment
relationships in Almable v. Long & Scott Farns, Inc., 20 F.3d 434
(11th Gr.), cert. denied, --- US ----, 115 S. C. 351, 130



L. Ed. 2d 306 (1994), which involved clainms under both the AWPA and
the FLSA. A group of mgrant and seasonal agricultural workers
sued a farm | abor contractor and the grower on whose fields they
wor ked, claimng that the two jointly enployed them 1d. at 437.
Unlike in Giffin & Brand, virtually all direct supervision of the
wor kers in Aimable was perforned by the contractor, who also had
the sole power to hire or fire the harvest workers and "exercised
absol ute, unfettered, and sol e control over [the workers] and their
enpl oynment.” Ainmable, 20 F.3d at 440-41. The |abor contractor in
Ai mabl e al so handl ed all payroll responsibilities, determned the
crew s wage rates, and "nmade significant investnments in equi pnent
and facilities.” 1d. at 440-43. Under these circunstances, we
concl uded that the farmwrkers were not econom cally dependent on
and therefore were not "enployed" by the grower. 1d. at 445.
C. Determ ning Joint Enploynent Status

In Ai mabl e, this court recogni zed at | east eight factors that
can be analyzed to determ ne whether a farmmwrker furnished by a
| abor contractor was economcally dependent on, and therefore
jointly enployed by, a grower: (1) the nature and degree of the
grower's control of the farmwrkers; (2) the degree of the
grower's supervision, direct or indirect, of the farmwrkers' work;
(3) the grower's right, directly or indirectly, to hire, fire, or
nodi fy the farmwrkers' enploynment conditions; (4) the grower's
power to determ ne the workers' pay rates or nethods of paynent;
(5) the grower's preparation of payroll and paynent of the workers
wages; (6) the grower's ownership of the facilities where the work

occurred; (7) the farmwrkers' performance of a line-job integral



to the harvesting and production of sal able vegetables; and (8)
the grower's and Ilabor contractor's relative investnent in
equi pment and facilities. 1d. at 440-46.°

In applying these factors, we are guided by several
principles. First, the questionin "joint enploynment"” cases i s not
whether the worker s nore economically dependent on the
i ndependent contractor or the grower, with the w nner avoiding
responsibility as an enpl oyer. As the term "joint enploynent”
suggests, the AWPA "envisions situations where a single enployee
may have the necessary enploynent relationship with not only one
enpl oyer but sinultaneously such a relationship with an enpl oyer
and an independent contractor."” House Report at 4553. Thus,
rather than conparing the enploynent relationships in order to
exclude one, "[t]he focus of each inquiry ... nust be on each
enpl oynment relationship as it exists between the worker and the
party asserted to be a joint enployer.” 1d. at 4553-54.

Second, no one factor is determ native. Rut herford Food
Corp., 331 U S at 730, 67 S . Ct. at 1477. As we explained in
Ai mabl e, the existence of a joint enploynent relationship depends
on "the "economc reality' of all the circunstances.” Aimable, 20

F.3d at 439 (enphasis added); see 29 C.F.R §8 500.20(h)(4)(1)

°The first five factors come from DOL regul ati ons. See
supra note 6. The sixth, seventh and eighth factors cone from
caselaw. See Ainmable, 20 F.3d at 443-45. In Aimable, the court
acknow edged that three additional factors—the farmwrker's
opportunity for profit and | oss, the permanency and exclusivity
of the enploynent, and the degree of skill required to perform
the farmwrker's job—erdinarily are relevant only where the
guestion is whether the workers are independent contractors or
enpl oyees, and not where the question is whether the farmwrkers
are enpl oyed solely by the contractor or jointly by the
contractor and the farmer. Id.



(providing that "determ nation of whether the enploynment is to be
considered joint enploynent depends upon all the facts in the
particul ar case") (enphasis added).

Third, the factors are used because they are indicators of
econom ¢ dependence. See Aimable, 20 F.3d at 439. They are
"aids-tools to be used to gauge the degree of dependence of all eged
enpl oyees on the business to which they are connected. It is
dependence that indicates enployee status. Each [factor] nust be
applied with that ultimate notion in mnd." Usery v. Pilgrim
Equi prent Co., Inc., 527 F.2d 1308, 1311 (5th Gr.), cert. deni ed,
429 U.S. 826, 97 S.Ct. 82, 50 L.Ed.2d 89 (1976). Thus, the weight
of each factor depends on the light it sheds on the farmworkers'
econom ¢ dependence (or |ack thereof) on the alleged enployer,
which in turn depends on the facts of the case, see A mable, 20
F. 3d at 440.

Fourth, a joint enploynent relationship is not determ ned by
a mat hematical formula. "[T]he absence of evidence on any one or
nore of the criteria listed does not preclude a finding that an ...
agricultural enployer was a joint enployer along wth the
crew eader." House Report at 4553. The purpose of weighing the
factors is not to place each in either the contractor or the
grower's colum, but to view them qualitatively to assess the
evi dence of econom c dependence, which may point to both. See
Usery, 527 F.2d at 1311 (explaining that "the collective answers to
all of the inquiries [cannot] produce a resolution which subnerges
consi deration of the dom nant factor—econom c dependence").

Fifth, in considering a joint-enploynent relationship, we



must not allow comon-|aw concepts of enploynent to district our
focus from econom c dependency. See Aimable, 20 F.3d at 439
House Report at 4553. I ndeed, the "suffer or permt to work"
st andard was devel oped to assign responsibility to businesses that
did not directly supervise putative enpl oyees. See Rutherford Food
Corp., 331 U.S. at 728 &n. 7, 67 S.Ct. at 1476 & n. 7; People ex
rel. Price v. Sheffield Farns-Sl awson-Decker Co., 225 N Y. 25, 121
N.E. 474, 476 (1918). Thus, our inquiry |looks "not to the conmon
| aw definitions of [enployer and enpl oyee] (for instance, to tests
measuri ng the anount of control an ostensible enployer exercised
over a putative enployee), but rather to the "econonmc reality' of
all the circunstances concerning whet her the putative enployee is
econom cal |y dependent upon the alleged enployer.”™ Ainmable, 20
F.3d at 439.%°

Final |y, because the FLSA and AWPA are renedi al statutes, we
must construe them broadly. See A H Phillips, Inc. v. Walling,
324 U.S. 490, 493, 65 S.C. 807, 808, 89 L.Ed. 1095 (1945)
(recogni zing that FLSA nust be interpreted broadly to effectuate
its "humanitarian and renedi al” purpose); Caro-Glvan v. Curtis

Ri chardson, Inc., 993 F. 2d 1500, 1505 (11th Cr.1993) (stating that

“Thus, courts have found econom ¢ dependence under a
mul ti tude of circunstances where the all eged enpl oyer exercised
little or no control or supervision over the putative enpl oyees.
See, e.g., Castillo v. Gvens, 704 F.2d 181, 184 (5th Cr.)
(findi ng dependence where grower visited farmonly three or four
times per week), cert. denied, 464 U S. 850, 104 S.Ct. 160, 78
L. Ed. 2d 147 (1983); Usery, 527 F.2d at 1312 (findi ng dependence
where putative enployer had "neither the right to hire enpl oyees
nor the right to set hours"); Fahs, 166 F.2d at 43 (finding
dependence where business had no right to control nunber of
enpl oyees, wages or hours); Alviso-Medrano v. Harloff, 868
F. Supp. 1367, 1372 (M D. Fla.1994) (finding enpl oynent
rel ati onship where no direct oversight by grower).



"[b]Jroad construction of the [AWA] conports wth [its]
humani tari an purpose to protect all those hired by mddlenen to
toil in our nation's fields, vineyards and orchards”) (quotation
om tted).
D. Application of Factors to this Case

Wth these principles in mnd, we turn to the evidence in
this case. Although we initially consider the factors separately,
we ultimately weigh them collectively and qualitatively to
determ ne whether the pickers, notw thstanding any enploynent
relationship with the contractor, were econonical |y dependent on,

and therefore jointly enployed by, the growers under the FLSA and

AWPA.
1. Nature and degree of control of workers
The first indicia of joint enploynent status concerns the
"nature and degree of [the growers'] control of the workers." 29

C.F.R 8 500.20(h)(4)(ii)(A). Such control arises when a grower
determ nes, for exanple, the nunber of workers hired for a job

when wor k shoul d begin on a particul ar day, which workers shoul d be
assigned to specific tasks, and whether a worker should be
di sci plined or retained. Aimable, 20 F.3d at 441. As not ed
earlier, the suffer or permt to work/econom c dependence standard
defines enploynment in a way that does not depend on the comon-| aw
under st andi ng of enpl oynent, which was based on limting concepts
of control. See id. at 439. Nevertheless, a grower's control of

farmwr kers does shed sonme |ight on econom ¢ dependence.

“The parties do not dispute that Turke and Ag- Tech were
enpl oyers of the farmwrkers.



The evi dence i ndi cates that the growers exerci sed control over
t he farmwrkers in several ways. First, the growers told Turke how

many farmworkers to bring each day. *

Second, the growers' forenen,
rat her than Turke, determ ned the precise nonment when pi cki ng woul d
commence each day. Third, the growers were free to directly del ay
or stop the workers fromcontinuing their work. For exanple, when
new i mmgration |aws that required increased worker docunmentation
went into effect, the growers stopped the harvest to verify that
Turke and his workers were in conpliance with the |Iaws, and they

did not allow work to resune until Turke denonstrated their

conpliance the following day.” Finally, the growers had the

“Turke testified in deposition as foll ows:

Q And during the '85-'86 harvest season, again
isolating on D & S Farnms, you |earned of the harvest
needs t hrough tel ephone contact from|[D & S Farns'
manager ] ?

A. Correct. He would call.
Q He would call?

A. Right. He would tell nme how many rows. He
would tell nme where the field was and how many peopl e
he'd Ii ke to have.

BTurke testified as foll ows about the incident:

A [Qne norning | went to the field and | was
told that | had to get ny pickers out of the field
because they had no I D cards.

Q W told you that?

A. This came down from one of the people that
wor ked for both farms. W were picking for both farns
that day, | remenber that nmuch, and we were stopped and
our people were told to leave the field because we
didn't have | Ds.

. And you were told by some representative of
each of the farnms that your crew was to stop working?



ability indirectly to assign work to specific workers. During the
1986- 87 season, for exanple, they noved the pickers fromone rowto
another and from one plot to another by assigning their own
t omat o- pi cking crews to pick plots and rows that were bei ng picked
by the farmworkers. Conmpare Giffin & Brand, 471 F.2d at 237-38
(finding that farnmer exercised a "degree of apparent on-the-job

control™ over workers by "tell[ing] the crewl eaders at what hour to

A. To stop working because they had no ID cards
fromthe South Florida Vegetabl e Association

Q And so did your crew, in fact, stop work?

A. They did, and they went down there, lined up to
try and get 1D cards so they could conme back and finish
t he j ob.

In the neantine, | went to ny office and brought
back a copy of the law that said the I D card was not
necessary and they could not force the people to have
an I D card, because they wanted to charge the people
$7.50, | believe, for the ID cards.

And | told [the growers]. | said, "Look," | said,
"I"'mmaking ID cards for free for these guys.” | said,
"I"mcharging three dollars, but it takes nme three
dollars just to get an ID card done.” | said, "I'm not
trying to make a nickel out of this thing." | said,

"These guys are just in it trying to nmake sone noney."

And then | showed themthe | aw and | showed them
ny card and | showed themthe—you know, the
docunentation that we had behind our cards and, you
know, basically the sanme thing that [the South Florida
Veget abl e Associ ation representative] had. Now, ours
were not as el aborate as his, but they did the job.

Q R ght. And so you had this conversation with
[the growers]?

A. Right, and I showed themthe |aw.

Q And what did they say after you spoke with
t hentf?

A. Told me to put ny people back to work.



begin work") with Aimable, 20 F.3d at 440-41 (concluding that
contractor had "absolute, unfettered, and sole control" over
f ar mwor kers) .
2. Degree of supervision of the work

The second factor bearing on joint-enploynent status is the
"degree of supervision [by the grower], direct or indirect, of the
work." 29 C.F.R 8 500.20(h)(4)(ii)(B). Sonewhat simlar to the
previous factor, such supervision includes overseeing the pickers
work and providing direction. Aimable, 20 F.3d at 441. Thi s
factor, like the growers' control over the workers, has nore to do
wi th common-| aw enpl oynent concepts of control than with econom c
dependence. Indeed, the "suffer or permt to work"” standard was
developed in large part to assign responsibility to businesses
which did not directly supervise the activities of putative
enpl oyees. Rutherford Food Corp., 331 U.S. at 728 &n. 7, 67 S.C
at 1476 & n. 7; Sheffield Farns-Sl awson-Decker Co., 121 N E. at
476. Nevertheless, a grower's supervision of farmwrkers, |like a
grower's control of them provides some gui dance to our inquiry.

In considering this factor, "special aspects of agricultural
enpl oyment [nust] be kept in mnd." House Report at 4554. \When
unskilled labor is wutilized in an agricultural setting, for
exanple, the grower is not expected to | ook over the shoul der of
each farmworker every hour of every day. Thus, "[i]t is well
settled that supervisionis present whether orders are communi cat ed
directly to the laborer or indirectly through the contractor."
Aimabl e, 20 F.3d at 441 (citing Giffin & Brand, 471 F.2d at 238).

In this case the evidence refl ects that the growers supervised



the pickers in substantial ways. |In addition to telling themwhen
pi cki ng coul d begin and distributing the boxes, the growers' field
wor kers directly oversaw and i ntervened in the pickers' work, both
directly and indirectly, on a daily basis. Turke testified to the
growers' oversight and direct intervention as foll ows:

Q And what would these D & S Farns peopl e do?

A. They woul d wal k around and make sure the baskets were

full, make sure the quality control was there, no trash in the
basket s. If there was a problem they'd bring it to our
attention.

Q D d you ever see the D & S Farns enployees talk
directly to the workers or try to show them what they were
doi ng wrong?

A. Yes. Yes.

Q Did that happen very often?

A. Day to day. They couldn't hardly be out there w t hout
it.

Turke also testified that the growers would conplain to him"that
the job was not going fast enough.™

We find this supervision nore substantial than the "infrequent
assertions of m nimal oversight" by the grower in A mable, 20 F.3d
at 441, where the grower's enpl oyees, "except on rare occasions,
| eft supervision and oversight of [the farmmrkers] entirely to
[the contractor] and his crew' and "rarely provided any direction
to [the farmworkers'] work,"” id. In contrast to this "de mnims"
supervision, id., the growers in the present case oversaw and
directly intervened in the pickers' work on a daily basis. See
Giffin & Brand, 471 F.2d at 238 (finding joint enploynent where
farmer's field supervisors regularly gave instructions to crew

| eaders who passed them on to workers); Haywood v. Barnes, 109



F.R D. 568, 590 (E.D.N. C.1986) (finding joint enploynent based in
part on regul ar supervision).

3. Right to hire, fire, or nodify enpl oynent conditions

The third indicia of joint enploynent is the growers' "right,
directly or indirectly, to hire, fire, or nodify the enploynent
conditions of the workers.” 29 CF.R 8 500.20(h)(4)(ii)(D). In
this case, the evidence indicates that the growers had the power to
"vet 0" Turke's hiring decisions and to nodi fy enpl oynent conditions
such as the hours the pickers worked. For exanple, the growers
t hensel ves nonitored the workers' job qualifications rather than
relying on Turke to do so when they stopped work until they could
verify conpliance with the new inmmgration | aws.

Additionally, as discussed above, the growers dictated the
wor kers' hours, a condition of enploynent, by deciding when the
work was to begin, by forcing the pickers to stop picking when
prices were bad, and, during the '86-'87 season, by sending their
own tomato-picking crews into fields assigned to the farmworkers,
causing themto run out of work by noon. Conpare A mable, 20 F.3d
at 442 (finding no dependence where grower never dictated hours
enpl oyees could work) with Giffin & Brand, 471 F.2d at 237
(findi ng dependence where business decided daily starting tines).

4. Power to determ ne pay rates or nethods of paynent

The next factor is the degree to which the putative enpl oyer
has the "[p]ower to determne the pay rates or the nethods of
paynents of the workers,” 29 C.F. R 8 500.20(h)(4)(ii)(C. Inthis
case, Turke and the growers agreed to t he paynent of $3.90 per box.

However, pay rate refers not only to the amount of conpensation to



be paid, but includes benefits such as worker's conpensation
i nsurance and social security, as well as how these various
paynents are all ocated. Method of paynent refers to the basis upon
whi ch a worker is paid, for exanple, by the hour or by the piece.
See Aimable, 20 F. 3d at 442; Giffin & Brand, 471 F.2d at 238.
The growers' power to exercise sone control over the workers
pay in this case is evidenced by their deduction of noney from
their paynents to Turke. First, rather than paying Turke the ful
$3.90 per box of beans harvested, they deducted 11¢ per box to
pur chase worker's conpensation insurance, decided which insurance
to buy, and naned thenselves as the policy holders. Thus, Turke
did not solely and independently establish wage rates and other
benefits for the workers. | ndeed, Turke could not purchase
insurance to cover the workers because he |acked the economc
wherewithal; in his owm words, "[he] didn't have the noney to fork
up for workman's conp right then and there." Thus, the farmwrkers
wer e dependent on the growers to obtain financial conpensation for
job-related injuries. See Fahs, 166 F.2d at 42 (findi ng dependence
where enployee covered by business’ worker's conpensation
i nsurance); Hamlton v. Shell G| Co., 215 So.2d 21, 22 (Fla. 4th
DCA 1968) (holding that "relationship of enployer-enployee is
essential to liability for worknmen's conpensati on benefits"); cf.
Giffin &Brand, 471 F.2d at 236 (fi ndi ng dependence wher e busi ness
deduct ed soci al security paynments fromcheck given to crew | eader).
The evi dence shows that the growers al so deducted noney from
t he negotiated box price to cover social security taxes, giving

Turke a separate check for the enployer and enpl oyees' shares of



these taxes. The growers segregated the paynents to ensure that
Turke properly reported and paid the taxes on the farmwrkers'
labor. Cf. Giffin & Brand, 471 F.2d at 236 (observing that crew
| eader was "totally incapabl e of seeing that social security [wa]s
paid in behalf of the harvesting crews"). Like the deduction for
wor ker's conpensation insurance, the growers' segregation of the
social security paynents limted Turke's freedomto allocate the
noney he received for his services. And just as the workers
depended on the growers for worker's conpensati on coverage, they
relied on themto see that the social security paynents were nade
as well. Cf. id. (stating that "[t]he fact that [the business]
handl ed the social security contributions for the harvest workers
al so tend[s] to indicate an enploynent relationship")."
5. Preparation of payroll and paynent of wages

The next factor, which in this case is interrelated to the
determ nation of pay rates, is the putative enpl oyer's invol venent
in the "[p]reparation of payroll and the paynent of wages"” to the
wor ker s. 29 CF.R 8§ 500.20(h)(4)(ii)(E). This factor is
probative of joint enploynent because of the likelihood that when
a busi ness undert akes to hel p an i ndependent contractor prepare its
payroll and pay its wages, it is likely that the contractor | acks
econom ¢ substance on which the workers can sol el y depend.

Here, as noted earlier, the growers conputed and segregated
soci al security taxes and purchased worker's conpensation to cover

the workers. These actions certainly do not denonstrate that Turke

“After these deductions were made, Turke took his profit
and paid the balance to the subcontractors, who deducted their
pay and paid the pickers.



was a truly independent enployer. On the contrary, they indicate
anot her way i n which the farmwrkers were econom cal | y dependent on
t he growers. See Giffin & Brand, 471 F.2d at 236 (finding
dependence where contractors "totally incapable of seeing that
social security is paid in behalf of the harvesting crews").
6. Ownership of facilities where work occurred

The first non-regulatory factor indicative of an enpl oynment
relationship in this case is the putative enployer's ownership of
the facilities where the work occurred. See Al mable, 20 F.3d at
444; see also Rutherford Food Corp., 331 U.S. at 730, 67 S.Ct. at
1477; Giffin & Brand, 471 F.2d at 238. This elenent is probative
of joint-enploynent status for the obvious reason that w thout the
| and, the worker m ght not have work, and because a business that
owns or controls the worksite will likely be able to prevent | abor
law violations, even if it delegates hiring and supervisory
responsibilities to | abor contractors, see Gulf King Shrinmp Co. v.
Wrtz, 407 F.2d 508, 513-14 (5th G r.1969). W need not dwell on
this factor because there is no question that the growers owned the
| and where all the work was perforned.

7. Performance of a line-job integral to business

Anot her non-regulatory indicia of an enploynment relationship
bet ween workers and a grower is the workers' performance of "a
line-job integral to the harvesting and production of salable
vegetables.” A mable, 20 F.3d at 444. This factor is probative of
j oi nt enpl oynent because a worker who perforns a routine task that
is anormal and i ntegral phase of the grower's productionis likely

to be dependent on the grower's overall production process. See



Rut herford Food Corp., 331 U S. at 730, 67 S.C. at 1477; Fahs,
166 F.2d at 43-44.

The evidence in this case i ndicates that the pickers perforned
a routine line-job integral to the growers' business of grow ng,
harvesting and packi ng snap beans for fresh market sale. Turke and
his crew were but one part of an "integrated economc wunit"
operated by the growers. Because the farmwrkers perforned a
routine task that was a normal and integral part of the growers’
bean production process, they were anal ogous to enpl oyees working
at a particular position on a larger production line. They were
dependent on the growers' overall production process, of which they
were one small but indispensable part. See Rutherford Food Corp.
331 U.S. at 729-30, 67 S.Ct. at 1476-77; Fahs, 166 F.2d at 43-44.

8. Investnment in equipnment and facilities

Finally, one nust consider the relative degree of investnent
in equi pmrent and facilities by the independent contractor on the
one hand, and the putative enployer on the other. See Rutherford
Food Corp., 331 U S. at 730, 67 S.Ct. at 1477; Ricketts v. Vann,
32 F.3d 71, 74 (4th Cr.1994). This factor is probative because of
the workers' econom c dependence on the person who supplies the

equi pment or facilities.™

®The growers argue that this factor is irrelevant to our
inquiry. According to the growers, Ainmable held that a disparity
between the farnmer's and the independent contractor's investnent
in equipnment and facilities is relevant only if the issue is
whet her the contractor is an independent contractor or an all eged
enpl oyee. W disagree for two reasons. First, although the
Ai mabl e court noted that relative investnent hel ps determ ne
whet her workers are enpl oyees or independent contractors,
Ai mabl e, 20 F.3d at 443, the court stopped short of holding that
it never is relevant in joint enploynent cases. |In fact, the
court noted that the factor did not aid its joint enpl oynent



In this case the growers owned virtually all the equi pnment and
facilities used by the farmwrkers: the picking boxes, the lids
and wire used to close them the pallets on which the boxes were
pl aced, and the trucks used to transport the boxes to the
packi nghouse. Unlike the contractor in Ai mabl e, who "nmade
significant investnments in equipnment and facilities,” including
trucks, tools and a | abor canp, A mable, 20 F.3d at 443, Turke had
no equi pnent or vehicles of his own. Thus, his role was nore |ike
that of the contractor in Rutherford Food Corp., who provided no
equi pnent and had no real business organization. Rutherford Food
Corp., 331 U.S. at 731, 67 S.Ct. at 1477. Just as the workers in
Rut herford Food Corp. could not realistically depend on their crew
| eaders for other work if the slaughterhouse shut down, id., the
farmwor kers here coul d not depend on Turke al one for their economc
I'ivelihood.

9. Consideration of Al Factors

Wen we consider the preceding factors collectively and
qualitatively, we conclude that the evidence before the district
court indicated that the farmwrkers were jointly enpl oyed by Turke
and the growers under the AWPA and the FLSA. To be sure, many
aspects of the relationship denonstrate that the pickers were

econom cal | y dependent on Turke. Turke hired and assi gned pickers

i nquiry because both the grower and the | abor contractor there
had substantial investnent in equipnment and facilities. See id.
(recogni zing | abor contractor's "significant investnents in

equi pnent and facilities,” including trucks, tools and | abor
canp). Second, the Suprene Court has recognized that this factor
is relevant to a worker's dependence on a putative enployer. See
Rut herford Food Corp., 331 U S. at 731, 67 S.Ct. at 1477; see

al so Ricketts, 32 F.3d at 74. W therefore consider it.



to particular fields; he directly supervised their work; he
negotiated the price per box; he fired and disciplined workers;
and he paid the workers' wages. At the sane tine, however,
significant aspects of the relationship evidence the pickers’
econon ¢ dependence on the growers as well. The growers exercised
a nmeasure of control in ternms of the nunbers of pickers needed and
the specific hours of work. They exercised a neasure of
supervision and directly intervened in their work process. They
i nvol ved thensel ves in the payroll process and i n maki ng provision
for social security and workers conpensation insurance when the
| abor contractor was too financially unstable to do so. The
growers owned the facilities and controlled the overall production
scheme in which the pickers performed an integral line job; and
t he growers, unlike Turke, had substantial investnent in equipnment
and facilities that were necessary for the pickers' work.

The totality of the evidence before the district court at
summary judgnent denonstrates the econom c dependence of the
pi ckers on both Turke and the growers. Such joint economc
dependence was expressly contenpl ated by Congress when it adopted
the "joint enployer” doctrine as the best nmeans to ensure that the
remedi al purposes of the AWA would be fulfilled. Thus, the
district court erred in concluding that the farmwrkers were not
enpl oyees of the growers for purposes of the FLSA and the AWPA.

| V. CONCLUSI ON

In light of the foregoing, the judgnent granting sumrary

judgment to the growers is REVERSED and the case is REMANDED f or

proceedi ngs consistent with this opinion.






