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KRAVI TCH, Circuit Judge:

Thi s appeal raises the question of whether a district court
has the authority to nodify a portion of a plea agreenent relating
tothe civil forfeiture of property. In this case, after accepting
the defendant's plea of guilty, the district court nodified the
pl ea agreenent. The nodification released the defendant fromhis
prom se to withdraw his claimto seized funds. The court based its
decision to alter the terns of the agreenent on the ground that the
forfeiture would violate the Eighth Amendnment's Excessive Fines
Cl ause. The governnent argues that the district court |acked the
authority to nodify the plea agreenent. W hold that a district
court may nodify a pl ea agreenent where a def endant has prom sed to
forfeit property.

l.

On Septenber 18, 1993, Janmes W Dean, a citizen of the

Bahamas, was arrested at West Pal m Beach International Airport by

United States Custons Service agents for failing to file Custons



Form 4790, Report of International Transportation of Currency or
Monetary Instrunents. It isillegal tofail to file Form4790 when
transporting currency in excess of $10,000 out of the United
States. 31 U S . C 88 5316(a)(1)(A and 5322(a) and 31 CF. R 8§
103. 23. Dean was carryi ng approxi mately $140, 000, whi ch the agents
sei zed fromhimpursuant to 31 U S. C. § 5317

Dean was a fishing boat captain who exported seafood fromthe
Bahamas to the United States. In his interviewwth the probation
of fi cer who prepared the presentence investigation report ("PSI"),
Dean expl ai ned that several days before the arrest he had delivered
a load of crawfish in Wst Palm Beach and had been paid by wre
transfer to his account at Barnett Bank in Riviera Beach, Florida.
He made a wit hdrawal of $140, 000 so that he coul d pay approxi mately
100 of his fishernmen in cash when he returned to the Bahamas. In
response to inquiries of the district court and at oral argunent
before this court, the governnment stated that it had no evidence
that the funds Dean had failed to report were not legitimte
proceeds of the sale of fish or that Dean i ntended to use the noney
for any illegal purpose.

On February 24, 1994, Dean was notified that Custonms woul d
adm nistratively forfeit the entire $140,000 unless Dean filed a
cl ai mand cost bond to require Custons toinitiate civil forfeiture
proceedings. Dean filed a claimand cost bond on or about March
20, 1994.

On June 13, 1994, in accordance with the plea agreenent he
entered into with the governnent, Dean pleaded guilty to attenpting

to transport currency in excess of $10,000 out of the United



States, in violation of 31 U.S. C. 88 5316(a)(1)(A) and 5322(a) and
31 CF.R 8 103.23. As part of the plea bargain, the governnent
assured Dean that it would not apply to the Immgration and
Nat ural i zation Service to exclude Dean fromthe United States, that
it would recommend a sentence at the | ower end of the Sentencing
Quidelines, and that it would reconmmend that Dean remain on bond
pendi ng sentencing, in exchange for Dean's prom se to withdraw his
claimfor the $140, 000 seized by Custons pursuant to 31 U S.C. 8§
5317(c). The effect of this wthdrawal would be that the noney
woul d go to the governnent without a forfeiture hearing; the funds
woul d be adm nistratively forfeited pursuant to 19 U S.C. § 1607.
The district court accepted the plea and ordered a PSI prepared.

During preparation of the PSI, Dean sent a letter to the
district court which was transmtted to the probation officer.
This letter asked that the court permt the confiscated funds "to
be turned over to King & Prince Seafood Co. to partially fulfill ny
financial obligation to them"

The probation officer calcul ated a base of fense | evel of six,
pursuant to U . S.S.G § 2S1.3, which was increased by seven |evels
because of the anpbunt of currency involved. U S S. G § 2Sl1.3(a).
Because the unreported funds derived from a |egal source, Dean's
of fense |evel was decreased to six, pursuant to 8§ 2S1.3(b)(2).
Dean received a two-|evel reduction for acceptance  of
responsibility, for a total offense | evel of four. Because Dean had
no prior convictions, he was assigned a crimnal history category
of one, entailing a guideline sentencing range from 0-6 nonths,

which made himeligible for a sentence of probation. Under the



applicabl e guideline, the fine range for the charged offense was
from $250 to $5000. U.S.S.G § 5E1.2(c)(1)(3).

At the sentencing hearing, Dean requested the court not to
inpose a fine because he already had suffered by agreeing to
forfeit his claim to the noney. The court then asked the
government whether there was any evidence that the proceeds were
not fromthe sale of fish or that Dean intended to use the noney
for illegal purposes. When the government stated that it had no
evi dence that Dean was involved in any illegal activity, the judge
expressed concern that the fine was excessive and, as such,
unconstitutional. The judge then instructed the parties to submt
briefs addressing whether the Ei ghth Amendnent would prohibit
forfeiture in this case.

At a subsequent hearing, the court heard argunments concerning
the applicability of the Eighth Arendment to the forfeiture of the
currency. Dean's counsel challenged the governnent's authority to
forfeit the seized funds. The governnent argued that although the
court could strike the entire plea agreenment, the court |acked

jurisdiction over the noney because there was no forfeiture count

inthe indictnment. The court replied, "It's all part of the court
proceedi ngs now. You brought it into court this way in the
crimnal case.” Calling the fine "excessive," the judge mtigated

the forfeiture to $5,6000 and ordered the governnent to return the
remai nder of the funds. The judge also sentenced Dean to two
years' probation

.

The gover nment argues on appeal that the district court |acked



the authority to nodify the recommended sentence to provide that,
in addition to serving two years' probation, Dean would forfeit
only $5,000 and that the remainder of the seized funds would be
returned to Dean.
A
The governnent's first claimis that the district court's
nodi fi cation of the plea agreenent violated Rule 11 of the Federal
Rul es of Crimnal Procedure because the plea was made pursuant to
Rule 11(e)(1)(C), which permts a judge only to accept or reject an
agreenment. Dean maintains that the agreenent was nmade under Rule
11(e)(1)(B), and, therefore, was only a recommendation that the
judge could nodify. Federal Rule of Crim nal Procedure 11(e)(1)
provi des:
In General. The attorney for the governnent and the attorney
for the defendant or the defendant when acting pro se may
engage i n discussions wth a viewtoward reachi ng an agr eenment
that, upon the entering of a plea of guilty or nol o contendere
to a charged offense or to a lesser or related offense, the
attorney for the government will do any of the foll ow ng:
(A) nove for dism ssal of other charges; or
(B) make a recomendation, or agree not to oppose the
defendant's request, for a particular sentence, with the
under st andi ng that such recommendati on or request shal
not be binding upon the court;

(C) agree that a specific sentence is the appropriate
di sposition of the case.

The court shall not participate in any such discussions.

We conclude that the plea in this case falls within Rule
11(e)(1)(B). The agreenent was not that a specific sentence was
t he appropriate disposition of the case—an agreenent the district
court could only accept or reject—but an agreenent that the

governnment woul d recommend to the court that Dean be sentenced at



the | ower end of the guideline.

One inportant distinction between "B" pleas and "A" or "C
pleas is that only "B'" pleas may be nodified: "such a
recomrendati on or request shall not be binding upon the court."
This is made clear in Rule 11(e)(2), which states, in pertinent
part:

If the agreenent is of the type specified in subdivision

(e)(1)(A) or (©, the court my accept or reject the

agreenent, or nmay defer its decision as to the acceptance or

rejection until there has been an opportunity to consider the
presentence report. |If the agreenent is of the type specified
in subdivision (e)(1)(B), the court shall advi se the def endant
that if the court does not accept the recommendation or
request the defendant nevertheless has no right to wthdraw

t he pl ea.

Thus, the recommended sentence was not binding on the court.
B.

Al though the court was free to nodify the sentence, there
remai ns the question of whether the court was free to reject the
part of the agreenment that required Dean to withdraw his claimto
the seized funds. Rule 11(e)(1)(B) states that the prosecutor's
recommendati on or request is not binding on the court; it does not
give the court general authority to alter the ternms of the
agreenent |eading up to the recommendati on.

Dean's "agreenent," however, sought to do nore than provide
the basis for a recommendation to the judge as to what the
appropriate crimnal punishnment should be; it also determ ned the
outcone of the governnent's attenpt to forfeit the seized funds.
Generally, this is permssible. The governnent is entitled to
"seek[ ] and obtain[ ] both the full civil penalty and the ful

range of statutorily authorized crimnal penalties in the sane



proceedi ng. " United States v. Halper, 490 U S. 435, 450, 104
L. Ed. 2d 487, 109 S.Ct. 1892, 1903 (1989). The problem with the
arrangenment in this case is that the prosecutor attenpted to i npose

a punishment! in a manner that precluded judicial review As a

The forfeiture provision in this case constituted
puni shment. The Suprene Court has held that "a civil sanction
that cannot fairly be said solely to serve a renedi al purpose,
but rather can only be explained as al so serving either
retributive or deterrent purposes, is punishnment, as we have cone
to understand the term™"™ United States v. Hal per, 490 U S. at
448, 109 S. Ct. at 1902.

In determ ning whether a civil penalty under the Fal se
Clains Act constituted punishnment, the Court in Hal per
consi dered whet her "the sanction as applied in the
i ndi vi dual case serves the goal of punishnment.” Id., Wre
Hal per the |last word, we would | ook at the effect of the
forfeiture in this particular case to determ ne whether it

woul d constitute punishnment. In Austin v. United States,
509 U.S. 602, 113 S.Ct. 2801, 125 L.Ed.2d 488 (1993),
however, the Court had nore to say. In that case, the Court

di d not enpl oy a case-by-case approach in determ ning
whether a forfeiture statute was punishnent; rather, it

| ooked at the statute as a whole to determ ne whether the
forfeiture provision under which the governnent sought to
forfeit the defendant's nobile honme and auto body shop out
of which he sold drugs constituted punishnent. The Austin
Court described the sanction in Halper as "involv[ing] a

smal |, fixed-penalty provision, which "in the ordinary case
... can be said to do no nore than nmake the CGover nnent
whole." " |Id. at ---- n. 14, 113 S.C. at 2812 n. 14

(quoting Hal per, 490 U S. at 449, 109 S.C. at 1902)
(ellipsis in original). This was contrasted with the
forfeitures pursuant to 88 881(a)(4) and (a)(7), which could
"vary so dramatically that any relationship between the
Governnent's actual costs and the amount of the sanction is
nmerely coincidental." I1d. 1In our view, the best reading of
Hal per and Austin is that in the forfeiture setti ng—where
any relation between the property seized and the renedi al
goal of civil forfeiture is purely coincidental +the

case- by-case approach of Hal per is inapplicable; rather, a
court should |l ook to the underlying purpose of the statute.
See, e.g., United States v. Perez, 70 F.3d 345, 348 (5th
Cir.1995) (applying a per se rule where real property and
conveyances are seized because there is no likely

rel ati onship between the value of the forfeited goods and
the renedial nature of the forfeiture); United States v.
Ursery, 59 F.3d 568, 573 (6th Cir.1995) (adopting a per se
rule for forfeiture of property used to facilitate the drug



trade), cert. granted, --- US ----, 116 S.C. 762, 133

L. Ed. 2d 707 (1996); United States v. $405,089.23, 33 F. 3d
1210 (9th Cir.1994) (court nmust look to the entire scope of
statute, not the specific characteristics of property to be
forfeited, to determ ne whether forfeiture constitutes

puni shnent), anended after denial of reh'g, 56 F.3d 41, and
cert. granted, --- US ----, 116 S.C. 762, 133 L.Ed.2d 707
(1996) .

The di stinguishing feature of Hal per and Austin is the
extent to which the fineis limted. Where the fine is of a
di screte amount, whether that fine is purely renedial
depends on whether that fine is rationally related to the
damages caused by the claimant. Were the val ue of
forfeited property is conpletely random an inquiry into
whet her the forfeiture is renedial is not necessary; it is
al nost certain that a portion of the forfeited property wl
constitute punishnment. For this reason, the Austin Court
saw no need to look at the particular forfeiture involved to

determ ne whether it was renmedial. Austin, 509 U S at ----
n. 14, 113 S.C. at 2812 n. 14. Simlarly, in Mntana
Department of Revenue v. Kurth Ranch, --- US ----, 114

S.Ct. 1937, 128 L.Ed.2d 767 (1994), decided after Austin,
the Court declined to use the test developed in Hal per to
determ ne whether a tax on dangerous drugs was puni shnent.
Rat her, the Court |ooked at the underlying purpose of the
tax to conclude that its inposition constituted punishnment.
Kurth Ranch, --- U S at ----, 114 S .. at 1948; see
$405, 089. 23, 33 F.3d 1210 (9th Cir.1994), on anend. denia
of reh'g, 56 F.3d 41, 42 (holding that a categorical
approach is conpelled by Kurth Ranch ). Thus, in

determ ning whether a forfeiture constitutes punishnment, we
|l ook to the statute as a whole.

In construing 31 U.S.C. 8 5317, we assune that
"forfeiture generally and statutory in remforfeiture in
particular historically have been understood, at |least in
part, as punishnment." Austin, 509 U S at ----, 113 S . C
at 2810. Therefore, we consider if there is anything in the
"[statutory] provisions or their legislative history to
contradict the historical understanding of forfeiture as
puni shnent." [d. Under 8 5317, the anount forfeitable is
determ ned by the anpbunt of noney a person attenpts to take
fromthe country. 31 U S. C 8 5317(c), in relevant part,
provi des:

If a report under section 5316 with respect to any
nonetary instrunment is not filed (or if filed, contains
a material om ssion or msstatenment of fact), the
instrunment and any interest in property, including a
deposit in a financial institution, traceable to such
instrument may be seized and forfeited to the United



St at es gover nnent.

Because the value of the funds forfeited under the
statute is conpletely unrelated to renedial goals, except by
nmere coi ncidence, there is a strong presunption that the
forfeiture is, in part, punitive. See United States v.
$69, 292. 00, 62 F.3d 1161 (9th G r.1995). This presunption
is overcone only where there is a direct correl ation between
the value of the itens seized and the damages caused by the
defendant, for instance, where the itens seized are
contraband. See Austin, 509 U S. at ----, 113 S.C. at
2811; United States v. One Assortnent of 89 Firearnms, 465
US 354, 104 S.Ct. 1099, 79 L.Ed.2d 361 (1984). The harm
addressed by 8 5317, however, is depriving the governnent of
the information it seeks, and the amobunt of the forfeiture
in any particular case is only incidentally related to this
harm See $69, 292. 00, 62 F.3d 1161. The npney Dean was
transporting belonged to him and it is not a crinme to
transport one's own noney out of the United States.

Al though 8§ 5317 in part may serve the renedial goal of
defraying sone of the costs the governnment has spent in
investigation, this is not sufficient to make it purely
renmedial. Forfeiture under 8§ 5317 is not calculated to

rei mburse the governnment for the costs of investigating and
prosecuting Dean. Again, this is because the anmount
forfeited is independent of any costs to the governnent and
is based only on the contingent fact of how much currency is
being transported. Austin, 509 U S. at ---- n. 14, 113

S C. at 2812 n. 14; United States v. Baird, 63 F.3d 1213,
1223 (3d Gir.1995) (Sarokin, dissenting), cert. denied, ---
us ----, 116 S.Ct. 909, --- L.Ed.2d ---- (1996).

Congress's intent to punish through 8 5317 is further
mani fested by the fact that forfeiture occurs only as the
result of failing to report the funds. 31 U S.C. 88 5316,
5317; see $69,292.00, 62 F.3d at 1164 (9th Cr.1995); U.S.
v. U S Currency in the Amount of $145,139.00, 18 F. 3d 73,
78-80 (2d Cir.) (Kearse, J., dissenting), cert. denied, ---
US ----, 115 S.Ct. 72, 130 L.Ed.2d 27 (1994). "[A
forfeiture under 8 5317 primarily visits retribution on the
transporter of the funds for not having supplied the desired
information, and acts as a potential deterrent.”

145,139. 00, 18 F.3d at 80 (Kearse, J., dissenting)
(di scussing the nost common fornms of civil renmedies and
expl aining why 8 5317 is not a renedial provision).

Finally, we reject the government's argunent that this
case is controlled by One Lot Enerald Cut Stones v. United
States, 409 U. S. 232, 93 S.Ct. 489, 34 L.Ed.2d 438 (1972),
where the Suprene Court upheld the forfeiture of goods
involved in custons violations as a "reasonabl e form of
i qui dated damages.” 1d. at 237, 93 S.Ct. at 493. W agree



general rule, acceptance of a defendant's plea agreenent prohibits
a district court fromnodifying that agreenent. United States v.
Yesil, 991 F.2d 1527, 1531 (11th G r.1992) ("[A] district court's
di scretion is "severely' curtailed once that court accepts a plea

bargain.").?

However, because the result of an agreenent to
forfeit property is itself punishment, forfeiture agreenents inthe
context of a "B" plea present an unusual situation. Wth a "C
pl ea, acceptance of the agreenent is identical to inposition of
puni shnment; if the court does not consider the agreenent fair, it
sinply rejects the entire plea agreenent. In a "B" plea, however,
puni shmrent may be i nposed after acceptance of the agreenent. Wre

district courts required to accept all forfeiture agreenents made

with the Nnth Crcuit, United States v. $69,292 in U. S
Currency, 62 F.3d 1161, that there is a distinction to be
drawn after Austin between failure to report cases and
custons violations cases. The crine in this case did not

i nvol ve the snuggling of property out of the United States;
rather, the crinme was the failure to informthe governnment
that currency in excess of $10,000 was being transported out
of the country. Where a person attenpts to avoid paying a
duty, the crinme commtted does bear a correlation to the
harmto society: the greater the value of the property, the
greater the lost revenue. |In contrast, because it is |egal
to take currency out of the United States, the harmthat

ari ses when a person deprives the governnent of information
about how nmuch is being renoved fromthe country bears no
relationship to the anmount that person attenpts to renove.

Because the statute does not solely serve a renedi a
purpose, the forfeiture constitutes punishnent. See Austin,
509 U.S. at ----, 113 S.C. at 2812; Halper, 490 U S. at
448-50, 109 S. Ct. at 1902.

We note that the Sixth Grcuit has held, in the context of
an "A" plea, that a district court may not accept a plea while
excising the forfeiture provision that was a condition of that
plea. United States v. Skidnore, 998 F.2d 372 (6th Cr.1993).
Because an "A" plea permts no nodification of the sentence, it
i s distinguishable fromthe "B" plea at issue in the present
case.



pursuant to a "B" plea once that court accepted the defendant's
plea of guilty, those courts wuld be conpelled to ratify
agreenents which they consider unjust.® Accordingly, we hold that
a district judge is permtted to nodify forfeiture provisions of a
"B" plea agreement when the court determ nes that the agreed upon
forfeiture is unfair to the defendant. To hold otherw se would
permt an end-run around judicial review of B-pleas and woul d deny
the district court its proper role of inposing punishment.*
C.

The government's next argunent is that the district court
| acked jurisdiction over the funds and was therefore w thout
authority to return the noney to Dean. The district court would

have jurisdiction over the funds, the governnent contends, only if

®The Suprene Court has expressed concern with the potential
for abuse of forfeiture provisions. Libretti v. United States, -

-- Uus ----, ----, 116 S. . 356, 365, 133 L.Ed.2d 271 (1995)
("[B]road forfeiture provi sions carry t he potential for
gover nnent abuse and "can be devastating when used unjustly.' ")

(quoting Caplin & Drysdale, Chartered v. United States, 491 U S
617, 634, 109 S.Ct. 2646, 2657, 105 L.Ed.2d 528 (1989)). In
fact, the Court has stated that "[c]ases involving particular
abuses can be dealt with individually by the | ower courts when
(and if) any such cases arise.” 1d. (quoting Caplin & Drysdal e,
491 U. S. at 635, 109 S.Ct. at 2657). It is clear that the
sentenci ng judge believed this case—+n which the governnment used
the threat of applying to Imm gration and Naturalization Service
to exclude Dean fromthe United States for the sole reason that
he failed to fill out a form+to be an abuse of the forfeiture
provi si on.

‘Because we hold that the district court had the authority
to nodify the anbunt of the forfeiture, we reject the
governnent's argunent that Dean violated the terns of the plea
agreenent by filing a nmenorandum of | aw addressing the
constitutionality of the forfeiture. Nor do we construe Dean's
letter to the court to be a violation of the agreenent. Dean was
prepared to waive his claimto the admnistrative forfeiture of
his noney had the court so ordered. He should not be penalized
for assisting the court in its ruling.



a crimnal forfeiture were a part of the indictnent. 1In such a
case, the court would have in personam jurisdiction. See United
States v. Grrett, 727 F.2d 1003 (11th Cr.1984) (crim nal
forfeiture is an in personam action), aff'd, 471 US. 773, 105
S.Ct. 2407, 85 L.Ed.2d 764 (1985). Because the forfeiture was not
part of the indictnent, the governnent argues that jurisdiction
could exist only wth the civil forfeiture court. A civil
forfeiture action is an in rem proceeding, and generally
jurisdiction would exist only in the court where the action was
filed. The governnment clains that because no such action had been
brought, no court had jurisdiction over the funds at the tinme of
Dean' s sentencing.®

Federal courts have devel oped the doctrine of "equitable" or
"anomal ous"” jurisdiction to enable themto take jurisdiction over
property in order to adjudicate "actions for the return of
unlawful Iy seized property even though no indictnent has been
returned and no crimnal prosecution is yet in existence.” United
States v. Chapman, 559 F.2d 402, 406 (5th Cr.1977); see In re
$67,470 in United States Currency, 901 F.2d 1540, 1545 (11th
Cir.1990). In such circunstances, the only remedy is in equity.
Neverthel ess, "[t]he decision to invoke equitable jurisdiction is
highly discretionary and nust be exercised wth caution and

restraint. Such jurisdiction, therefore, is only appropriate in

*When Custons begins an administrative forfeiture proceeding
agai nst seized property it has initiated an in remaction. Once
a person files a claimand cost bond, the adm nistrative
forfeiture ceases and the matter is transferred to the
appropriate United States Attorney, who institutes civil
forfeiture proceedings. 19 U S. C. § 1608.



exceptional cases where equity demands intervention."” 1d. at 1544.

I n Robinson v. United States, 734 F.2d 735 (11th G r.1984), we
uphel d a district court's order to return property seized during a
subsequently dism ssed crimnal proceeding. Al t hough the
governnment brought a civil forfeiture action prior to entry of a
default judgnent in favor of Robinson, thus vesting in rem
jurisdiction in the forfeiture court, the trial court ordered the
sei zed property returned. This court agreed with the district
court that "equitable considerations conpel the relief here
granted." Id. at 739.°

The princi pl e behind the doctrine of equitable jurisdictionis
that the state should not be permitted to deny individuals their
property without recourse sinply because there is no jurisdiction
at law and thus no opportunity for review of governnent action
This principle applies even where the seizure was | awful.

By entering into a plea agreenent that would determ ne the
outconme of the forfeiture action, the governnent brought the issue

of forfeiture before the district court. Wre the district judge

®n United States v. Castro, 883 F.2d 1018 (11th Cir. 1989),
this court refused to allow the use of Fed. RCrimP. 41(e) to
order the return of property subject to a civil forfeiture
action. 1In the process of holding that Rule 41(e) is applicable
only in crimnal proceedings, we reaffirmed the power of the
court "to fashion a renedy under its inherent equitable
authority." Id. at 1020 (" Al though granting Defendant's Rule
41(e) Modtion may be inappropriate here, this Court is not w thout
the power to fashion a remedy under its inherent equitable
authority."). In distinguishing Robinson, this court noted that
in that case the court relied on its "inherent equitable
authority" and that the Robinson case involved a denial of due
process rights. Additionally, in Castro the defendant had a
remedy at law, the court denied relief because the "[d]efendant
ha[d] sinply chosen the wong renedy in the wong court.” 1d. at
1020.



wi thout power to consider plea agreenents to forfeit funds, the
Government would be able to enter into agreenments that had the
effect of inposing unjust and illegal punishnments.’

The fact that Dean agreed to the puni shnent does not change
our anal ysis. A defendant's consent to an unjust or illegal
puni shment should not be ratified by the court. In fact, in the
context of sentencing under crimnal statutes, the Sentencing
Gui del ines instruct judges not to accept agreed upon sentences that
violate the provisions of the Guidelines. U S . S.G 8 6Bl1.2(b)-(c),
p.s.; see Libretti v. United States, --- US. ----, ----, 116
S.C. 356, 365, 133 L.Ed.2d 271 (1995) (noting that in the context
of a crimnal forfeiture the Court has not yet "determ ne[d] the
preci se scope of adistrict court's independent obligation, if any,
to inquire into the propriety of a stipulated asset forfeiture
enbodied in a plea agreenent”). In a case such as this one, for
the court to exercise its power to prevent the inposition of an
unjust or unconstitutional punishnment, even one agreed to by the
defendant, it is necessary that it be able to take equitable
jurisdiction over the seized property.?®

[l

To sunmmari ze, we hold that the district court had jurisdiction

‘I'n fact, it was out of concern that the forfeiture woul d
viol ate Dean's rights under the Ei ghth Amendnent that the
district court refused to permt the forfeiture.

] f the forfeiture were to violate the Ei ghth Arendment,
then a district court may not permt it. A constitutional
vi ol ati on, however, is not a precondition for the court's
exercise of its authority to nodify the forfeiture provision. To
t he extent that the judge has discretion in punishing a
def endant, justice and proportionality are rel evant
consi derati ons.



over the funds and the power to nodify the plea agreenent. Because
the district judge did not abuse his discretion in nodifying the
pl ea agreenent, we AFFI RM

ANDERSQN, Circuit Judge, concurring specially:

| concur in all of Judge Kravitch's opinion for the court
except footnote 1. Because the proposed forfeiture of $140,000 in
this case would clearly constitute punishnment either under the
case- by-case approach utilized in United States v. Hal per, 490 U S.
435, 109 S. . 1892, 104 L.Ed.2d 487 (1989), or wunder the
categorical approach utilized in Austin v. United States, 509 U S
602, 113 S. Ct. 2801, 125 L.Ed.2d 488 (1993), it is not necessary in
this case to decide which approach is correct. | think it is nore
prudent not to do so. | do not believe thatAustin nmandates use of
the categorical approach. Rather, the Court said: "[I]t appears
to make little practical difference whether the Excessive Fines
Cl ause applies to all forfeitures under 88 881(a)(4) and (a)(7) or
only to those that cannot be characterized as purely renedial."
Id., 509 U S. at ---- n. 14, at 2812 n. 14. Therefore, although I
agree that the proposed forfeiture constitutes punishnment, |

decline to join footnote 1.



