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PER CURI AM

Mary Jo Hughes was shot by two assailants in the parking | ot
of the United States Post Ofice in Ccala, Florida. She brought
suit against the United States under the Federal Tort C ains Act
(FTCA), 28 U. S.C. 88 1346, 2671-80, alleging negligence on the part
of the United States Postal Service in failing to provide adequate
security. The district court dism ssed Hughes' claimfor |ack of
subject matter jurisdiction because it concluded that the all eged
negligent conduct by the Postal Service fell wthin the
di scretionary function exception of the FTCA. W affirm

BACKGROUND

At around 10:45 p.m on April 19, 1993, Hughes was shot by two

assailants as she sat in her car in the parking |lot of the Ccal a

Post O fice. She sustained serious bodily injury. Hughes had just

returned fromretrieving her mail fromher post office box, access
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to which was permtted twenty-four hours a day.

Hughes filed a conplaint against the United States under the
FTCA. In her conplaint, she alleges negligence on the part of the
Postal Service in permtting the Ccala Post Ofice to remain open
on a twenty-four hour basis while (1) providing no security for its
patrons; (2) providing inadequate |ighting around the buil ding and
in the parking lot during nighttinme hours; and (3) installing and
mai nt ai ni ng hedges, shrubbery, and trees on the prem ses that
provi ded places for crimnals to hide and obscured the artificial
lighting. In her response to the Governnent's notion to dismss,
Hughes says the alleged negligence is not the Postal Service's
decision to provide twenty-four hour access or its decision to
| ocate the post office in an allegedly high crine area. |nstead,
her response characterizes the alleged negligence as acts or
om ssions regarding the post office premses after these two
deci si ons were made.

The district court concluded that the alleged negligent
conduct fell within the discretionary function exception of the
FTCA, 28 U.S.C. §8 2680(a). In reaching that conclusion, the court
utilized the two-part test refined by the Supreme Court in United
States v. Gaubert, 499 U S. 315, 111 S.Ct. 1267, 113 L.Ed.2d 335
(1991) and applied by this court in Powers v. United States, 996
F.2d 1121 (11th G r.1993), and Autery v. United States, 992 F.2d
1523 (11th Gir.1993).

| SSUE ON APPEAL AND STANDARD OF REVI EW
We nust deci de whether the discretionary function exception

to the FTCA, 28 U . S.C. § 2680(a), bars a suit against the United



States for the alleged failure of the Postal Service to provide

adequate security neasures at a post office. W review the
district court's interpretation and application of t he
di scretionary function exception de novo. Powers, 996 F.2d at
1123.

DI SCUSSI ON

Congress, through the Federal Tort O ains Act, has waived the
sovereign imunity of the United States by giving district courts
jurisdiction over civil actions against the United States

for injury or loss of property, or personal injury or death

caused by the negligent or wongful act or om ssion of any

enpl oyee of the Governnent while acting within the scope of
his office or enpl oynent, under circunstances where the United

States, if a private person, would be liable to the clai mant

in accordance with the law of the place where the act or

om ssi on occurred.
28 U S.C. § 1346(b). Congress, however, has excepted fromthis
[imted waiver "[a]lny claim ... based upon the exercise or
performance or the failure to exercise or performa discretionary
function or duty on the part of a federal agency or an enpl oyee of
t he Governnent, whether or not the discretion involved be abused.”
28 U.S.C. § 2680(a).

In a series of cases, the Suprenme Court has articul ated and
refined the analysis used in applying this discretionary function
exception. See Gaubert, 499 U S at 315, 111 S. C. at 1267
Berkovitz by Berkovitz v. United States, 486 U S. 531, 108 S.Ct
1954, 100 L.Ed.2d 531 (1988); United States v. S. A Enpresa De
Viacao Aerea R o Grandense (Varig Airlines), 467 U S. 797, 104
S.C. 2755, 81 L.Ed.2d 660 (1984); Dalehite v. United States, 346

Uus 15, 73 S.CG. 956, 97 L.Ed. 1427 (1953). This court has



applied that analysis in Powers, 996 F.2d at 1121, and Autery, 992
F.2d at 1523.

W apply a two-part test to determ ne whether challenged
conduct by a governnent enployee falls within the discretionary
function exception. Powers, 996 F.2d at 1124. First, we nust
determ ne whether the challenged conduct involves an el enent of
j udgnment or choice. 1d. Second, we nmust determ ne "whether that
judgnment is of the kind that the discretionary function exception
was designed to shield."” Gaubert, 499 U. S. at 322-23, 111 S.Ct. at
1273 (quoting Berkovitz, 486 U.S. at 536, 108 S.Ct. at 1959).

In reviewng the district court's dismssal of Hughes
conplaint for lack of subject matter jurisdiction, we accept the
factual allegations in her conplaint as true. ' See Gaubert, 499

U S at 327, 111 S.C. at 1276; Berkovitz, 486 U.S. at 540, 108

The district court in its order and the parties on this
appeal treat the Governnent's notion to dismss as a factua
attack on the district court's subject matter jurisdiction. The
notion, however, is nore properly treated as a facial attack.

Not hing in the Governnment's notion or nmenorandum in support

t hereof chall enges the factual assertions made in Hughes
conplaint. |In fact, the Government specifically argues in its
menor andum t hat Hughes' clains "are barred by the discretionary
function exception to the FTCA, even assum ng arguendo the
accuracy of allegations that such discretion was not properly

exercised." (R 1-31 at 10.) CQur concern under the
di scretionary function exception is not whether the allegations
of negligence are true; instead, our concern is whether the

nature of the conduct involves judgnment or choice and whet her
that judgnment is of the kind that the exception was designed to
protect. See Gaubert, 499 U S. at 322-23, 111 S.C. at 1273;
Dal ehite, 346 U S. at 33-34, 73 S.Ct. at 966-67.

Furthernore, the Governnment argues that the plaintiff
bears the burden of showi ng that the governnment's conduct is
not protected by the discretionary function exception. W
did not decide that issue in Autery, 992 F.2d at 1526 n. 6,
and we do not address it here. The allocation of burdens is
not significant when the relevant facts are undi sputed.



S.C. at 1960-61; Powers, 996 F.2d at 1125.

Under the first part of the test, the "relevant inquiry is
whet her the controlling statute or regulation mandates that a
government agent performhis or her function in a specific manner."
Powers, 996 F.2d at 1125. See also Autery, 992 F.2d at 1528
Congress has given the Postal Service the general power to operate
and nmaintain buildings and facilities. 39 US. C § 401(6). The
regul ati ons pronul gated under this general statutory authority
designate the Chief Postal Inspector as the Security Oficer for
the Postal Service and make him "responsible for the issuance of
instructions and regul ations pertaining to security requirenents
within the Postal Service." 39 CF.R 8§ 231.1(b). Regarding each
i ndi vi dual post office, the postmaster or a supervisor designated
by the postmaster acts as Security Control Oficer for that post
office and is "responsible for the general security of the post
office, its stations and branches, in accordance with rules and
regul ations issued by the Chief Postal Inspector.” 39 CF.R 8
231. 2. In addition, the Postal Operations Mnual serves as
regul ations of the Postal Service. 39 CF.R 8§ 211.2(a)(2). At
the tinme of Hughes' shooting, the Postal Operations Manual stated
that "[a]t the postmaster's discretion, |obbies may remain open
when no one is on duty to allow custoner access to post office
boxes and self-service equipnent, provided custoner safety,
security provisions and police protection are deened adequate.”
Postal Operations Manual, 8§ 221.2.23 (Issue 5, 1/31/83).

These general guidelines do not nmandate a specific course of

conduct regarding security at a post office. I nstead, security



deci si ons such as the ones chal | enged here—the posting of security
personnel in the lobby or in the parking lot, the location and
intensity of lighting, and the planting and mai ntenance of trees
and shrubbery—are left to the discretion of the Security Control
Oficer for each post office in accordance wth regulations
establ i shed by the Chief Postal Inspector. There is anple roomfor
postal enployees to exercise judgnment and choice. In fact, the
Postal Operations Manual specifically states that the postnaster
has discretion in assessing the need for security with regards to
providing twenty-four hour access. "Only if a federal statute
regul ation, or policy specifically prescribes a course of action
enbodying a fixed or readily ascertainable standard, wll a
government enployee's conduct not fall within the discretionary
function exception.” Autery, 992 F.2d at 1529 (citation and
guotations omtted) (enphasis in original). Because there are no
such statutes, regulations, or policies present here, the first
part of the discretionary function test is satisfied.

Under the second part of the test, we nust deci de whet her the
j udgnment afforded postal enpl oyees regarding security neasures is
the type of judgnent that the discretionary function exception was
designed to shield. Here, we focus on whether the chall enged
actions are "susceptible to policy analysis.” Powers, 996 F.2d at
1125 (quotation omtted). Protected "[d]iscretionary conduct is
not confined to the policy or planning level." Gaubert, 499 U S.
at 325, 111 S.Ct. at 1275. "Day-to-day nmanagenent ... regularly
requires judgnent as to which of a range of perm ssible courses is

the w sest.” ld. at 325, 111 S. . at 1275. As charged by



Congress, "[t]he Postal Service shall have as its basic function
the obligation to provide postal services to bind the Nation
t oget her through the personal, educational, literary, and business
correspondence of the people.” 39 U S.C. 8§ 101(a). To this end,
the Postal Service "shall provide pronpt, reliable, and efficient
services to patrons in all areas and shall render postal services
to all conmmunities.” Id. Deci sions involving security at post
offices are a fundanental part of the econom c and social policy
analysis required to achieve these goals. Mreover, we need not
i nqui re whet her any particular postal enployee here engaged in a
wei ghing of policy considerations in the decision regarding
security at the Ocala Post Ofice. "Wen established governnental
policy, as expressed or inplied by statute, regulation, or agency
gui delines, allows a Government agent to exercise discretion, it
nmust be presuned that the agent's acts are grounded in policy when
exercising that discretion.” Gaubert, 499 U S. at 324, 111 S . C
at 1274. Postal enpl oyees nust decide howto all ocate resources so
as to best serve custoners in a pronpt, reliable, and efficient
manner . Whil e financial considerations alone may not nake a
deci si on one i nvol vi ng policy, such considerations are particularly
relevant to the Postal Service, which is "operated as a basic and
fundamental service provided to the people.” 39 U S.C. § 101(a).
We will not second guess the Postal Service's resource allocation
deci sions here. See Powers, 996 F.2d at 1126; Autery, 992 F. 2d at
1531.
CONCLUSI ON

Decisions by the Postal Service regarding security at post



offices fall within the discretionary function exception of the
FTCA, and the district court properly concluded that it |acked
subject matter jurisdiction over Hughes' action.

AFFI RVED.



